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From Hamilton to the present distinguished head of the State 
Department the contribution of New York to the cabinets of 
the Presidents contains a list remarkable for ability and states- 
manship. In this long line of men who have done credit to the 
State and the nation and performed well the arduous duties de- 
volving upon them, Hamilton Fish is in the front rank. 

He had been a member of the House of Representatives, 
Lieutenant-Governor and Governor of the State and United 
States Senator. He‘had apparently retired from politics in 
1857, at the close of his Senatorial term, and spent the follow- 
ing two years in European travel. During the war he had been 
a vigorous supporter of the Lincoln Administration and con- 
tributed liberally to the prosecution of the war. 

He was a ripe scholar, with an extensive acquaintance, of 
ample means, belonging to one of the aristocratic families of 
New York; and, yet, cordial in his contact with men, possess- 
ing excellent judgment and the facility of clear, direct ex- 
pression both in conversation and with the pen. 

General Grant, at the beginning of his first administration, 
had selected temporarily Elihu Washburne, of Illinois, as the 
head of the State Department. A week later Mr. Washburne 
resigned to accept the position of Minister to France, and on 
the 11th of March, 1869, Governor Fish was appointed Secre- 
tary of State and continued in that position during the entire 
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eight years comprising the Grant Administration. The office 
came to him unexpectedly, and he accepted it with manifest re- 
luctance. The selection was criticised at the time, as were 
nearly all those made by the war President. It was claimed 
that Governor Fish was too old to be summoned from his re- 
tirement, although he was just sixty. It was also claimed that 
he lacked the training essential to manage our foreign affairs, 
perplexing as they were; and this objection denoted that the 
critics had failed to take the proper measure of the man. 

The problems confronting the untried Secretary and the new 
administration were intricate and difficult. In May, 1861, the 
English Government, with undue haste, had recognized the ocean 
belligerency of the Confederate States. Palmerston, Russell 
and Gladstone, with other leading statesmen, the greater part of 
the press of England, and the business men of the country were 
confident that the South could not be compelled to remain in the 
Union, and that the issue of the war would be favorable to the 
seceding States. This sentiment was industriously infused into 
the minds of the English people. The firm attitude of Russia 
prevented the open endorsement of the Confederacy by Great 
Britain and France. The rebellious States had no navy and no 
ship yards. Contracts were made with Epglish ship builders to 


construct ships of war for the Confederates. The Shenandoah, 


Florida and principally the Alabama were constructed and 
manned mainly by English crews. They preyed upon and de- 
stroyed American commerce and carried on their piratical cruises 
over an extensive area and were the dread of our merchants and 
shippers. 

Charles Francis Adams, our capable minister to the Court of 
St. James, was energetic in collecting evidence of the purpose in 
building these vessels and laid the proofs before Lord Russell. 
The evidence was unmistakable, but the English Government was 
obdurate in its refusal to prevent the departure of these men of 
war. The correspondence of Lord Russell discloses the subter- 
fuge, and unfair arguments to which he was compelled to resort 
to make even the pretext of a defense for the unjustifiable course 
he was pursuing. The American people were angered, not so 
much at the premature recognition of the state of belligerency, 
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not so much because of the sympathy which the English people 
manifested toward the Southerners,— they were intensely stirred 
up because the English Government permitted these vessels 
to be built, equipped and manned by English sailors to carry ona 
war against American shipping under the Confederate flag, and 
also because of the flimsy excuses offered in extenuation of this 
course. 

Our people believed they had just claims for damages against 
Great Britain, and in the discussion they were unduly enlarged. 
The English people apparently comprehended that they had 
acted unwisely in fitting out these cruisers, but the agitation 
was carried on with so much fervor and acrimony that, for a 
time, any amicable adjustment seemed improbable. 

Secretary Seward, however, naturally desired to close up this 
international complication before his retirement from the State 
Department. Reverdy Johnson, an able lawyer and statesman, 
had succeeded Mr. Adams as our representative in London in the 
last summer of the Johnson administration, and early in January 
concluded a convention with Lord Clarendon, then at the head 
of the British Foreign Office. Several matters were to be sub- 
mitted to the arbitrators upon the ratification of this agreement. 
The Alabama Claims were not mentioned specifically; and 
‘¢ indirect ’’ or ‘* national claims *’ were not included in the stip- 
ulation, and they were to be an important factor in the future 
consideration of the question. Public sentiment in the United 
States rapidly crystallized in opposition to the convention, and 
when the Grant Administration came into power and Governor 
Fish became the Secretary of State the agitation of the subject 
was marked by much rancor and intemperance of speech. 

Senator Sumner was Chairman of the Foreign Relations Com- 
mittee in the Senate, a position he had filled with credit for 
about ten years. He had a wide and friendly acquaintance with 
the leading statesmen and literary men of Europe. He was re- 
puted to be conservative and free from demagogism. He was 
a close personal friend of the new Secretary of State. They 
had served in the Senate together. Their literary tastes were 
similar. Unquestionably the Secretary anticipated much com- 
fort to be derived from a renewal of their social intercourse, 


804 40 AMERICAN LAW REVIEW. 


and expected to rely upon the Chairman of the Foreign Rela- 
tions Committee with whom he would naturally be brought in 
elose official relation. Senator Sumner was then in harmony 
with the Grant Administration. Motley, the eminent historian, 
had been selected to succeed Johnson to London at his sug- 
gestion, and other important foreign appointments had been 
made by President Grant upon the advice and solicitation of 
the Senator. 

No definite plan had been worked out by Secretary Fish in 
regard to our claims against Great Britain. It was evident 
that the Johnson-Clarendon compact would be rejected by the 
Senate. It was too indefinite. It was counter to public sen- 
timent. It contained no expression of regret for the wrongs 
perpetrated. The fierceness of the agitation compelled its re- 
pudiation. But it was atime for temperate speech, for tact, 
for good judgment. The animosities of England and America 
should be allayed, not further stirred up. Arbitration was de- 
sired by the sensible people of both nations. Neither was 
thirsty for war. 

In this inflammable situation Senator Sumner, on the 13th 
ef April, 1869, made an elaborate and well prepared speech 
in the Executive Session of the Senate against the Convention. 
It was shortly after, by vote of the Senate, given out for publi- 
eation. His condemnation of the conduct of the British Gov- 
ernment was just, but he went beyond the bounds of reason and 
the domain of international law in estimating the damages which 
should accrue to the United States by reason of the remissness 
aid misconduct of Great Britain. He claimed damages for the 
voncession to the Confederacy of ‘* Ocean belligerency.’’ Ex- 
asperating as the course of the English Government had been 
in delivering its untimely proclamation of recognition in May, 
1861, its action afforded us no ground for damages. Whether a 
state of war, or an independent government exists is a question 
of fact, and its determination lies with the neutral assuming to 
decide it. Again, Senator Sumner included in his schedule of 
damages for the depredations committed by the Alabama and 
kindred war steamers indirect losses categorically set forth as 
** national losses’’, covering the checking in the tonnage growth 


| 


HAMILTON FISH, SECRETARY OF STATE. 805 


of our carrying trade and ‘the prolongation of the war’’ and 
these items ran into the billions. 

These speculative, uncertain damages were not within the pro- 
vince of legal liability, and it is strange that on the eve of an 
attempt to arrange for adjustment by arbitration a careful 
learned statesman should seriously insist upon their allowance. 
Yet the speech of the eminent senator was in touch 
with the frenzied sentiment of the citizens of his own 
country. Its deliverance was unfortunate. It held back the 
negotiations. The utterance of this able statesman, so -long at 
the head of the Committee on Foreign Relations, was accepted 
by the Englishmen asthe slogan of the new administration. 
The relations of the Senator and the new Secretary were known 
in England. Apparently the former was the mouth-piece, or 
was shaping the foreign policy of the latter. 

Secretary Fish was ina dilemma. He knew that the exces- 
sive claims which composed the chief part of the demands in 
the Senator’s footings against the British Government would 
never be allowed. He also understood that these demands were 
in harmony with the sentiment of his countrymen, still further 
inflamed by the deliberate declarations of the Senator. He also 
comprehended that the English pulse beats were increased in ° 
resentment at these extravagant claims. 

In May following, he prepared with much more care and 
clearness his instructions to Minister Motley. In them an 
abeyance of the discussion was advised until the irritation su- 
pervening the rejection of the convention should subside. He 
was also instructed to make plain to the British Government 
that no demand for pecuniary damages was to be founded on 
the concession of belligerency to the Confederacy. These in- 
structions were submitted to Senator Sumner by Secretary Fish 
and were attacked vigorously because they were not along lines 
laid down by him. A pacific note from the Secretary bridged 
over their differences, although he was inflexible in maintaining 
that damages were not allowable for recognizing belligerency, 
nor did he enter the realm of speculation by adopting the Sen- 
ator’s definition of national losses. ”’ 

On the 10th of June Mr. Motley in an interview with Lord 


XUM 


806 40 AMERICAN LAW REVIEW. 


Clarendon precipitated a discussion of the situation, stating that 
he apprehended difficulties in bringing about better relations 
between the two nations by reason of the prevailing excitement 
‘* and intensity of opinion, ’’ and that war often resulted there- 
from. Even as to the instruction that no damages were claimed 
for the acknowledgment of belligerency the terse statement of 
the Secretary was disregarded and its conciliatory effect im- 
paired by the pointed declaration that this premature act was 
the source of the disasters which had fallen upon the American 
people *** by the hands of the Englishmen.’’ Later he reiter- 
ated his position to the Foreign Secretary. It is obvious that 
Minister Motley, without intending to violate his instructions, 
was receiving his inspiration from Senator Sumner. They were 
personal friends. The Minister well knew that he owed his ap- 
pointment to his friend. He unwittingly yielded to the imperi- 
ous overmastering influence of the senator. President Grant was 
not the man to accept kindly this radical departure from the in- 
structions and was bent upon the prompt dismissal of Minister 
Motley. The secretary stayed the removal by agreeing that the 
State Department thereafter should carry on the negotiations. 

Nothing was accomplished for more than a year. John Rose, 
a shrewd Scot connected with the Canadian Ministry and 
friendly to the United States and a business associate of Levi P. 
Morton, came to Washington inthe summer of 1869 on a secret 
unofficial mission to gauge public opinion relative to the ques- 
tions in controversy. In an interview with Secretary Fish he 
advised the appointment of the Duke of Argyle and Mr. Forster, 
whose friendship for this country had often been manifested, as 
special envoys to consider the pending troubles. Secretary Fish 
who possessed the peculiar ability to measure the public pulse 
advised against it as both the American and English people 
were under too great stress of excitement, and until that was al- 
layed negotiations were useless. 

In December 1870 Secretary Fish prepared a statement which 
was incorporated in the annual message of President Grant to 
Congress. After referring to the apparent unwillingness of the 
English Government to concede that it had committed any act 
during the war which was ground for complaint by the United 
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States, it recommended that authority be given for the appoint- 
ment of a commission to ascertain ‘‘ these several claims on 
notice to the representative of Her Majesty at Washington, ”’ 
and that these claims be settled by the United States so that it 
would become the owner thereof. 

Following this pertinent recommendation came the pacific 
but suggestive declaration, ‘It cannot be necessary to add © 
that, whenever Her Majesty’s Government shall entertain a 
desire for a full and friendly adjustment of these claims, 
the United States will enter upon their consideration with an 
earnest desire for a conclusion consistent with the honor and 
dignity of both nations.’’ This portion of the message was 
published broadcast throughout England, and its significance 
was appreciated. The secretary had accurately timed the hint 
for a renewal of definite negotiations. The English Government 
was ready for an adjustment. It might be involved in the 
’ Franco-Prussian war. In that event the course pursued by the 
English Government in permitting the Alabama and other 
cruisers to be built and manned in its ports for the destruction 
of the commerce of the United States, if adopted by neutral 
nations, would imperil the trade of the English shippers. The 
English Government was, therefore, willing to have a declara- 
tion backed up by authority contrary to that proclaimed by Lord 
Russell. 

It was swift to act, und on the 9th day of January, 1871, Sir 
John Rose was again in Washington on a secret errand; and on 
the eve of his arrival had an extended interview with Secretary 
Fish. Sir John, after communicating with his home Govern- 
ment, submitted a confidential note to the secretary relative to 
the consideration of the San Juan boundary on our northwest 
shore, the fisheries which had long been an exasperating subject 
between the two nations, and the other demands of our govern- 
ment, which in the language of Secretary Fish were ‘* generically 
known as the Alabama Claims.’’ On the 15th of January the 
secretary personally presented this memorandum to Senator 
Sumner, who after deliberation, and two days later replied in a 
carefully prepared note which was remarkable coming from an 
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able man conversant with the delicacy of the situation and the 
importance of an amicable settlement. 

The keynote of this extraordinary proposition was that Great 
Britain at the threshold of the negotiations must withdraw its 
flag ‘‘ from this hemisphere, including provinces and islands.’’ 
Of course, if that requirement were complied with the fisheries 
and the boundary controversies were unimportant. The Secre- 
tary disregarded the vital part of this note and submitted a con- 
fidential memorandum embracing a plan for the settlement of all 
the pending differences between the two countries, including the 
claims for the depredations of the Confederate cruisers built in 
English shipyards, and the stipulation to embody on the part of 
the English Government ‘‘ some kind words of regret for past 
occurrences.’” The outcome of this memorandum and other 
correspondence and parleying between the Secretary and Sir 
Edward Thornton, the English minister at Washington, was the 
appointment in February, 1871, of five commissioners to repre- 
sent Great Britain and an equal number on behalf of the United 
States. The purpose of this Joint High Commission was to 
provide a scheme for the submission to arbitration of the inter- 
national controversies, and to lay down the manner of proceed- 
ing. Secretary Fish was chairman of the American delegation, 
and mainly responsible for its action. He prepared the draft 
for the rules and mode of procedure to govern the arbitrators ; 
and in its essential features his plan comprised the treaty subse- 
quently agreed upon by the commission and approved in May by 
the United States Senate, and shortly after by the House of 
Lords. 

The pith of the rules for the guidance of the arbitrating tri- 
bunal in laying down the obligations of a neutral government in 
time of war was that ‘* due diligence ’’ must be used to prevent 
the equipment of any vessel ‘* which it has reasonable ground to 
believe is intended to cruise or carry on war against a Power with 
which it is at peace ’’ and to ** use like diligence to, prevent the 
departure of any vessel’’ with that intent. The question of the 
liability of Great Britain for the depredations of the Alabama 
was, therefore, one of fact to be determined by the arbitrators. 
The American case was too convincing for any other finding than 
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that Great Britain had failed to exercise ‘* due diligence, ’’ and 
that conclusion authorized the judgment which was eventually 
directed. While the American side of the litigation before the 
Geneva Tribunal was conducted by lawyers of eminent ability, 
yet its management was shaped by the State Department at 
Washington. When the arbitration came near wrecking on the 
reefs of indirect and speculative damages, it was the cool head 
and discriminating judgment of the secretary which found a 
way to avert the disaster. 

The control of the American side of the case from the time 
of the frantic outburst of sentiment of the people of the two 
nations, upon the rejection of the Johnson-Clarendon treaty, to 
the ultimate decision of the Geneva Tribunal in favor of the 
United States was under the direction of Secretary Fish. At 
the outset a new plan had to be evolved and that in the face of 
intense hostility to England. The plan must receive the ap- 
proval of commissioners representing the two governments, and 
then run the gauntlet of the Senate and of the House of Lords. 
The preliminary plan was the crux in the litigation. The sec- 
retary knew he could establish as a question of fact that the 
English Government did not exercise proper diligence to restrain 
the Alabama from departing on its cruise against American 
shipping. He was satisfied that he could group a series of facts 
unmistakably showing that the neutral government had at least 
reasonable ground to apprehend the intended mission of the 
cruiser. He, therefore, from the start of the negotiations clung 
tenaciously to the pivotal proposition that with these facts found 
by the Tribunal only a question of damages remained for its de- 
termination. The law, the ground of liability, once stipulated, 
the secretary foresaw that a judgment in favor of the United 
States was inevitable. In the articles of the Joint High com- 
mission the agreement upon this basic proposition stands out, 
testifying to the ability and grasp of the secretary. The 
Geneva Tribunal found the facts as the secretary forecasted. No 
other conclusion was deducible from the evidence. The agreed 
submission left no discretion thereafter to the arbitrators. The 
accomplishment of this result, even with public sentiment in the 
two countries clamorous for the disposal of their international 
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disputes by arbitration would be reckoned a great diplomatic 
triumph for the nation eventually successful. But in the pres- 
ent instance, Secretary Fish was beset with opposition and diffi- 
culties. The American people were angered at the attitude of 
England in favoring the Confederacy, and that bitterness had 
not been allayed. There was also a backfire in the extravagant 
demands set forth in the speech of Senator Sumner which the 
secretary must overcome. The irritation of the Englishmen 
over the pressing of items of damages which were considered 
unfounded further obstructed the thorny pathway in which the 
secretary was trying to make headway. His fixed purpose to 
secure the submission and along lines which he was contident 
would insure final success enabled him to override Warriers ap- 
parently impassable. To his tact, good judgment and unwaver- 
ing persistence combined with the sagacity and special equip- 
ment of Charles Francis Adams are largely due the victory to 
the United States in this most important and troublesome con- 
troversy. 

During the Lincoln and Johnson administrations Secretary 
Seward shaped the foreign policy of the government, giving 
little heed to the Chairman of the Senate Committee on Foreign 
Relations. The oversight piqued the distinguished senator. 
Upon the advent of his friend, Secretary Fish, he expected to be 
the controlling power in our foreign affairs, and particularly 
in unraveling our tangle with England. The secretary, 
a novice in diplomacy, must turn over to the learned senator 
the important matters of his department. The appointment 
of Motley, who was happy when acting as the spokesman of 
the Masachusetts Senator, made the connecting line complete 
from the Foreign Relations Committee to the United States 
Legation in London. But the Senator failed to measure the 
tactful ability and capacity to assimilate and clarify a compli- 
cated situation possessed by the untrained Secretary of State. 
Secretary Fish was a shrewd, methodical, comprehensive busi- 
ness man. The Senator from Massachusetts was a doctrinaire, 
who found business affairs irksome. The former knew and 
judged men and events from a practical viewpoint. The latter 
was domineering, intolerant of opposition, violent and unreas- 
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oning in his anger, and stilted in his official intercourse. Above 
all, however, Sscretary Fish was the head of the State Depart- 
ment and had no intention of beinga mere puppet in the solu- 
tion of the problems pertaining to it. The secretary with his 
patient industry and good judgment soon had the Alabama 
Claims and the English situation within his grasp; and feas- 
ible plans began to be evolved in his mind for submitting them 
to arbitration. These two statesmen were patriotic and ani- 
mated by the like desire to attain justice for their government 
in these negotiations. But by temperament Senator Sumner 
was not fitted to achieve that result. He was unable to give and 
take amiably; to surrender minor demands in order to secure 
the more important; to abandon untenable propositions or to 
keep clearly before him the main propositions. His mind was 
not of the constructive order, and with all his scholastic attain- 
ments and long experience asa legislator he was wanting in the 
practical statesmanship possessed so eminently by Henry Wil- 
son, his colleague of less culture. The secretary presented his 
tentative plan to Senator Summer. The withdrawal of the Eng- 
lish flag from this continent, and the claims arising from the 
prolongation of the war and kindred national losses not within 
the pale of legal liability did not appear in it. Senator Sumner 
was bitter in his resentment, but to.his patriotism be it said, on 
the final passage of the resolution in the Senate he did not 
oppose it. He was a loyal American, and intense as were his 
animosities and prejudices, he could brush them aside at the call 
of official responsibility. 

But other events added to the strained condition of affairs. 
President Grant believed in obedience. Simple, direct, truth- 
ful and frank, whether to adherent or opponent, he was in- 
dignant because Mr. Motley put aside the plain instructions 
of Secretary Fish and accepted Senator Sumner as his adviser 
in the negotiations with the British Foreign Office. President 
Grant was not in the habit of hesitating or considering the 
effect of a line of conduct upon which he had decided. He 
believed he had been deceived. He probably magnified the 
course of Minister Motley in departing from his instructions. 
He regarded it as a betrayal. Secretary Fish staid the axe. 
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No other man could have checked the President in his honest 
wrath. The secretary knew the state of affairs was sensitive. 
He desired matters to run smoothly. He wished no further 
exploiting of impossible demands. Quiet an opportunity for 
passion to subside and calmness to be restored, were necessary. 

The President believed in the annexation of San Domingo. 
He became wedded to the project and made it the policy of his 
administration. The cabinet was in a turmoil. Some of the 
members were more loyal to their consciences than to the pet 
scheme of the President. Their resignations were tendered 
and accepted. Senator Sumner attacked the measure vigor- 
ously in the Senate and after a prolonged bitter contest it was 
defeated. The Senator was backed by a majority of the peo 
ple and after the lapse of more than thirty years the senti- 
ment still prevails that he was right in opposing the annexation 
plan earnestly and patriotically favored by the President. But 
the Senator could not credit the President with honest purpose. 
He assailed him personally, impugned his motives and dispar- 
aged his ability. 

He was incensed at the recall of Motley. He was nettled be- 
cause the Secretary of State took charge of the adjustment of 
the Alabama Claims and did not adopt the impossible demands 
he had promulgated. He declined to meet the secretary and 
publicly snubbed him at a reception given by General Schenck. 
The secretary was not wanting in pride. He realized the dignity 
and importance of his position, and was in no mood to overlook 
the sneers and insolence of his former friend. He had no notion 
of abdicating the duties of his office for the Massachusetts Sena- 
tor. Talebearers were in evidence. Unfriendliness degenerated 
into anger, ugly bitter wrath. It was important that the Secre- 
tary and one Chairman of the Senate Committee on Foreign Rela- 
tions often confer. They ought to be personally friendly and 
in harmony in the consideration of foreign affairs, especially 
when of like political faith. 

The President and the Senator could not long be in accord. 
The President distrusted the Senator, and would not brook his 
arrogance. The Senator underrated the ability of the President. 
His measure of men was by his oyn narrow standard, and the 
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model was lacking in the traits essential for practical statesman- 
ship. The major part of tke Republicans in the Senate were 
with the President and his Secretary of State, and in the com- 
position of the committees he was deposed from the chairman- 
ship of the Committee on Foreign Relations, a position he had 
found congenial and had filled creditably for ten years. He was 
marooned on the distasteful Committee of Privileges and Elec- 
tions. The episode elicited much acrimonious discussion. The 
displacement of the Senator was unfortunate in view of the high 
tension of Republican political affairs, and yet there was ade- 
quate reason for it. The Senator believed that he was indis- 
pensable to the committee. His vanity overshadowed his great- 
ness. He did not comprehend that any one could honestly dif- 
fer from him. He rated an opponent on a public measure a 
personal antagonist, and was violent and intemperate in assailing 
the character of any one disagreeing with him. This unfortun- 
ate trait was especially manifest in his treatment of the Presi- 
dent and Secretary Fish, and his Senatorial colleagues indi- 
cated their disapproval by removing him from the chairmanship 
of the one committee dealing with foreign affairs. Senator 
Sumner was an able man and a true American. He had been a 
commanding figure in denouncing slavery. He exercised a dom- 
inant influence in the nation for the people confided in his hon- 
esty and sincerity. His ideals were exalted, but his eminent at- 
tainments were marred by temperamental defects, which inter- 
ferred with his usefulness. 

Pending the’ negotiations Secretary Fish several times dis- 
cussed with Sir Edward Thornton the subject of the cession to 
the United States of Her Majesty’s Canadian possessions as a 
solution of the diplomatic controversy. Seemingly the English 
Government was not averse to this mode of compromise. At 
that particular juncture the leading men of England considered 
Canada an undesirable appanage to the English nation, and the 
people of the Dominion were not ardent in their allegiance to the 
mother country. The matter was much debated in the cabinet 
meetings and President Grant in two messages expressed the 
hope and belief that European nations would ultimately ;abandon 
their Cisatlantic possessions. Senator Sumner’s position jin re- 
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ply to the confidential note of Sir John Rose that the withdrawal 
of the English flag from this hemisphere must precede any ne- 
gotiations for the settlement of the Alabama Claims and the 
frantic acceptance of this position by the people of the 
United States put an end to the discussion. The English 
Government might voluntarily cede territory to compensate the 
United States for damages sustained, and to heal the interna- 
tional wounds; but it would not agree to the surrender of pro- 
vinces as a condition of trying to make terms for the reconcilia- 
tion of the dispute between the two nations. Had Senator 
Sumner and others agreeing with him been more conciliatory 
and less rasping, it is possible that Secretary Fish with his tact 
and good judgment might have secured the transfer to the 
United States of the Dominion of Canada, if acceptable to its 
citizens; thus forming a compact nation of patriots from Mexico 
tothe Arctic Ocean. The opportune time for annexation passed, 
apparently never to return. 

In the summer of 1869 there was much clamoring in the 
United States for a formal proclamation by our government 
recognizing the belligerency of the Cuban insurgents. The rule 
of Spain in Cuba had been heartless and had exasperated the 
citizens of thiscountry. There was, however, no semblance of 
government by the revolutionists in any part of the Island, and 
their revolt was a predatory war without coherent organization 
and with no head. President Grant and his Secretary of War, 
General Rawlins, in their sympathy with the Cubans were deter- 
mined to give them the encouragement of a recognition that a 
state of war prevailed. With this object in view, the president, 
in August, prepared a formal proclamation with instructions to 
Secretary Fish to publish it, and left Washington for his sum- 
mer vacation. The posture of affairs with England was then 
critical. We were complaining because of the premature recog- 
nition of the belligerency of the Southern Confederacy; and, 
yet, we were about to acknowledge that this guerilla pillaging 
war was carried on by an established government. Secretary 
Fish comprehended the dire consequences which might flow 
from this act, and quietly disobeyed the mandate of the Presi 
' dent. The latter may have forgotten the matter for the time. 


| 


HAMILTON FISH, SECRETARY OF STATE. 815 


At least he does not seem to have called Secretary Fish to ac- 
count for manifestly violating his directions. Later in life he 
commended the discretion of his brave secretary. The event 
sheds a sidelight on the situation, showing how completely the 
secretary, thus early in his negotiations with Great Britain, had 
mastered the condition of affairs. 

The decision of the Geneva Tribunal was the great interna- 
tional event of the Civil War aftermath. Two of its features 
make it especially important and give character to it. First, 
that two great nations when public sentiment was fervent in its 
bitterness, submitted their differences for determination to a body 
of disinterested men. Second, that the protection of the com- 
merce of a nation at war and the obligations of neutrals were 
more sharply defined and placed on a more humane and enlight- 
ened plane; and Secretary Fish was the dominating power in the 
achievement of these ends. 

In October, 1873, the steamship Virginius, carrying the flag 
of the United States in Cuban waters was captured by the Span- 
ish ship Tornado. The Virginius was loaded with munitions of 
war, evidently for the Cuban insurrectionists, and about fifty of 
those on board were summarily tried and execute 1. The Ameri- 
can people were at white heat in their rage, and war with Spain 
seemed imminent. The calm judgment of Secretary Fish was 
chiefly instrumental in averting this calamity. An investigation 
disclosed that while the crew ef the Virginius were in the main 
Americans, yet the vessel was improperly bearing the flag of this 
nation and was secretly engaged in abetting the revolution of the 
Cubans by furnishing them with supplies of guns and ammuni- 
tion. The government of Spain repudiated the severity of the 
captors, acknowledged the error which had been committed, sur- 
rendered the steamer and paid an indemnity of $80,000 to the 
survivors of those executed, and the excitement was appeased. 
Had the Secretary of State been disposed ‘* to play to the galler- 
ies ’’ or ride on the wave of public opinion, the opportunity was 
afforded him at this time. He saw the necessity of coolness, 
and a second time stemmed the current of wrath of his own coun- 
trymen at the hazard of his reputation. 

During President Grant’s second term the nation was overrun 
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with a variety of financial isms and whims. The depreciated 
currency of the war period had produced good times, especially 
to the debtor class. Farm lands, commodities and everything 
salable had reached fictitious values. It was necessary that the 
paper money should attain the intrinsic value appearing on the 
face of the note or bill. In order to achieve this end real estate 
and merchandise must diminish in their selling values, and hard 
times were unavoidable. During the ‘‘ good times’ the trans- 
fer of every kind of property had been made at inflated values 
and on credit. When the screwing down of prices came on, 
the obligations were outstanding and upon their enforcement 
property was sold far below the cost price and financial depres- 
sion prevailed throughout the entire country. Mushroom finan- 
ciers furnished remedies without number for the existing evils, 
but the overtopping and catching device was to inflate the cur- 
rency by the issuance of a large amount of notes of 
the government. It was claimed there was no need of a coin 
basis, or of actual value for our monetary standard; and 
that was the essence of the hobby which later spread over 
the nation like a prairie fire under the name of Greenback- 
ism. Many of our leading statesmen were caught by the 
alluring heresy, and President Grant and nearly every one 
of his cabinet lent willing ears to it. Later Blaine, Mc- 
Kinley, John Sherman and other able and_ conservative 
statesmen were nearly within its spell and Garfield was the one 
conspicuous statesman appreciating the fallacy of these vagaries. 
In the Spring of 1874, the Congress had passed a measure for 
the inflation of the currency by authorizing the issue of one 
hundred million dollars in government notes. This was the en- 
tering wedge of the new financial scheme, and its adoption meant 
embarking on the irredeemable paper policy. The paper dollar 
and the gold dollar were approaching a parity. If this bill be- 
came a law the progress made in the direction of sound finance 
and the return to a safe basis would have been stayed and a 
drift the other way set in. It was one of the great crises in our 
financial history. Secretary Fish was by instinct and training 
a financier. He understood the necessity of actual value for a 
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circulating medium and put forth his best efforts to enlighten 
the President as to the disaster which would result from the ap- 
proval of the bill. The President knew but little of finance, or 
of the principles regulating the issuance and circulation of paper 
money. He was disposed to be guided by the majority in Con- 
gress and in his own cabinet. He actually wrote a message ap- 
proving the bill, but when he attempted to justify his conduct 
in a written message his good sense prevailed and the sophistry 
of the argument was manifest and he vetoed the proposed 
measure. 

The controlling factor in pressing home to the President the 
wisdom of vetoing the proposed law was Hamilton Fish. Ex- 
cept for his influence with the President and his practical argu- 
ments patiently and tersely urged, the veto message never 
would have been delivered. 

Secretary Fish mastered the details in the management of his 
department. He was respected and loved by his subordinates. 
He formulated a civil service plan with merit the test in pro- 
motion. Any one of the employés in the Department under- 
stood that as long as he proved to be efficient and faithful, politi- 
cal or other influence could not accomplish his displacement. 
His official contact with public men was dignified and affable. 
His conversation was direct, plain and discriminating. 

In the period of to-day John Hay and Elihu Root have justly 
achieved great fame in the management of our foreign affairs 
and with important problems requiring solution. In their diplo- 
matic correspondence there has been no duplicity, no uncertainty. 
Directness of style and clearness of expression have marked their 
state papers. It is said that Hamilton Fish belonged to the old 
school of diplomats; and yet, we find the like terseness and 
directness of expression in his voluminous correspondence. He 
was no Russian diplomat, no Talleyrand dealing in ambiguous 
phrases, designed to deceive rather than to enlighten. He was 
an educated business man, schooled in practical politics of a 
high type and in his official letters and communications he 
endeavored in simple English to make his meaning unmistakable. 

Hamilton Fish was Seeretary of State in an important crisis. 
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He entered upon the duties without special diplomatic training. 
He met every emergency courageously, ably, honestly and in 
every instance was the head of the Department. It fell to his 
lot to be the potential spirit in solving a great international con- 
troversy. He performed that duty acceptably to the nation. 
The decision was a triumph for the United States and was due 
to his sagacity, perseverence and mastery of the subject. 


ALFRED SprRING. 
FRANELINVILLE, N. Y., September, 1906. 
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THE NON-FEDERAL LAW ADMINISTERED IN 
FEDERAL COURTS. 


The 3rd Article of the Constitution of the United States con- 
fers on the United States judicial power in certain classes of 
cases. No case can be decided without observance by the courts 
of certain principles of procedure, certain principles of evidence 
by which the facts are to be ascertained, and certain substantive 
principles by which the rights and obligations of the respective 
parties are defined. Cases are perhaps comparatively rare, for 
the solution of which a considerable number of principles of the 
last class, are not necessary, and of these principles, in some 
classes of cases, all must be found beyond the Constitution of 
the United States, the statutes of Congress, and the treaties. 

Among the powers of Congress, conferred by Article 1 of the 
Constitution, after an enumeration of certain specific powers, is 
the general power ‘‘ to make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers 
vested by this Constitution in the government of the United 
States or in any department or officer thereof.’’ 

It doubtless follows from this, that Congress may bestow upon 
the courts a body of procedural rules, a body of evidential rules, 
and a body of substantive law. 

Congress has legislated in regard to the rules of evidence. 
Section 858 of the Revised Statutes enacts that in Federal 
Courts, no witness shall be excluded because of color, or be- 
cause he is a party, except in certain cases. In all other re- 
spects, it declares that ‘* the laws of the State in which the court 
is held shall be the rules of decision as to the competency of 
witnesses’’ in trials at common law, in equity and admiralty. 
The 34th section of the Judiciary Act of 1789, provides that the 
laws of the several States with the exceptions therein mentioned, 
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shall be regarded as the rules of decision in trials at common 
law in the courts of the United States. 

These rules embrace rules of evidence.! Hence, if a State 
Statute makes a notary’s certificate evidence, it will be deemed 
evidence in a federal court.?2, Endorsements on a promissory 
note being, by State law, prima facie to be taken as made by 
the proper party, they will be so taken in the courts of the 
United States.* The State statute making parties to suits com- 
petent, they are competent in common law trials in the Federal 
courts. 

When the evidence law of a State is not established by stat- 
ute, the Federal courts assume the right to find what it is, in 
whatever way seems satisfactory to them. They consult the 
decisions of the State courts, they consult English decisions, 
and the decisions of other States, and doubtless, their own 
notions as to what would be a sensible rule, and they apply such 
principle as seems best to them. Hence, although the courts of 
Iowa permit medical books to be read to the jury as indepen- 
dent evidence of the opinion mentioned therein, it will not fol- 
low that the Circuit Court of the United States sitting in that 
State may do the same. The Circuit Court of Appeals has de- 
cided that the books should not be received. While thus in fact 
repudiating the State common law of evidence, the courts per- 
suade themselves that they are only declaring it more correctly 
than do the State courts. 

If the Federal courts may thus refuse recognition to the non- 
statutory State law of evidence, it is not surprising that Congress 
may set aside any State rule that it chooses. In enacting that 
State law shall be followed by the Federal courts, it tacitly 
assumes the power to legislate as it will. Indeed it has ex- 
pressly excepted those State laws, the observance of which 
would be inconsistent with the ‘* statutes of the United States.”’ 
It has enacted that except in certain cases, a party shall not be 
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incompetent as a witness, and this enactment overrides a con- 
trary State law.! 

- The State statutes in regard to evidence then, will be observed 
by the Federal courts, until congress passes inconsistent statutes. 
The State common-law in respect to evidence, will be respected 
by the Federal courts, ‘* where the question at issue is balanced 
with doubt.’’? In other cases those courts will deduce a rule 
from the customary sources to which courts appeal, the decisions 
of other States and countries, although the rule deduced is in- 
consistent with that of the State courts. 

Besides the rules of evidence, by means of which the facts 
are to be ascertained, there must be criteria of rights and duties, 
by the application of which, to the facts, the courts may reach 
a decision for the plaintiff or the defendant. As Congress may 
impose on the courts the rules of evidence, whether the same as, 
or different from, State rules, so it is clear that Congress may 
require the courts to apply the principles of substantive law 
found in the States, or may prescribe principles of its own form- 
ulation. The Act of Sept. 24th, 1789, directed that the laws of 
the several States, except where the Constitution, treaties, or 
statutes of the United States otherwise require, or provide, shall 
be regarded as rules of decision in trials at common law, in the 
courts of the United States, in cases where they apply. By 
confining this declaration to trials at ‘* common law,’’ Congress 
tacitly concedes that in cases of equity and admiralty, the Fed- 
eral courts are at liberty to adopt such principles as they choose, 
at least until Congress shall prescribe some. It is also to be 
noted that no distinction is made between the jurisdiction that is 
founded on the nature of the inherent questions, and that which 
is founded on the character of the parties. 

By ‘* laws of the several States,’’ congress probably intended, 
not statutory laws only, but the common law, the primciples pro- 
pounded by their courts, for otherwise, since statutes furnish 
only an insignificant percentage of the principles needed for the 
solution of controversies, Congress would have made an inade- 
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quate regulation. An unwillingness to accept the common law 
of the States, as declared in State courts, has been manifested 
by the Federal Courts, sometimes from a belief that the State 
principles had been mistakenly deduced from conceded premises, 
and sometimes doubtless from a desire to effect uniformity of 
law over the whole area of the United States, so far as they 
could. 

In Swift v. Tyson,! Story, J., desiring not to recognize a prin- 
ciple of the common law of the State of New York, interpreted 
the phrase ‘‘ laws of the several States’’ in the judiciary act of 
1789, as not embracing the decisions of the State courts. He 
denied that decisions are laws. ‘* They are at most, only evi- 
dence of what the laws are, and are not, of themselves laws. 
They are often re-examined, reversed and qualified by the courts 
themselves, whenever they are found to be either defective, or 
ill-founded or otherwise incorrect.’’ 

Decisions it is true are not laws, except for the parties to the 
suit. But when the decision is founded on principles, it is the 
expression of a purpose by the courts to enforce these principles. 
As law is such, only because of the purpose of the law executing 
department, to execute it, the rationes decidendi are as much laws 
as statutes are. They are alike laws because the courts have 
‘manifested a purpose to enforce them. They are thus made 
obligatory upon the subjects of the State. 

That the principle propounded by a court is re-examined, 
qualified or reversed, is not peculiar to such principle. The 
Jegislature often does the same. The enactment of a law does 
not stop legislative investigation into its wisdom. The judg- 
m ‘at, the will of the legislature may change, or it may discover 
tuat the statute ineffectively carries out its intentions. The 
liability to repeal or alter a statute, does not make it cease to be 
law. Neither does the liability to retraction of a principle of 
decision deprive it of the quality of law, so long as it is unre- 
tracted. 

Shall the word ‘‘ laws ’’ in the Judiciary Act be confined to 
statute laws? Justice Story shrinks from an interpretation 
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which would involve such great inconveniences. He concedes 
therefore, that ‘‘ laws’’ may be non-statutory. What then are 
the non-statutory State laws that the Congress requires the 
Federal Courts to observe? He variously describes them, as 
‘¢ long-established local customs having the force of law;’’ 
** rights and titles to things having a permanent locality, such as 
. the rights and titles to real estate, and other matters immovable 
and intra-territorial in their nature and character.”’ 

What custom is it, that has the force of law? Law is the 
source of an obligation; and it is only when some officer of the 
State recognizes a custom and resolves to compel action in con- 
formity with it, or to visit penalties for non-conformity with it, 
that it acquires this obligation. The custom is not law, but 
there may be a law that people shall observe the custom. Ref- 
erence is made to the custom, to define the duty. But, it be- 
comes a legal duty, by an authority exterior to the custom. 

How ‘‘long established’’ must the custom be? Why is an 
old custom law, and a young custom, not? Why is a custom 
composed of a million repetitions of similar acts binding, and 
one composed of five hundred not? 

Why select from the vast mass of titles, and rights, rights 
and titles to things having a permanent locality, to land? Are 
we to undertand that a State’s common law concerning the sale, 
devise, inheritance of land, is to be respected, and that concern- 
ing the sale or bequest of cotton, or wheat, or a horse, or a 
piano, not? Isa State common law concerning persons, the 
status of children and married women, to be held not ‘* law ’’ in 
the congressional sense? 

Justice Story remarks that the act of Congress never has been 
supposed by the court, to apply to ‘* questions of a more general 
nature, not at all dependent upon local statutes or local usages 
of a fixed and permanent operation; for example, to the con- 
struction of ordinary contracts or other written instruments, and 
especially to questions of general commercial law, where the 
State tribunals are called upon to perform the like functions as 
ourselves, that is, to ascertain, upon general reasoning and legal 
analogies, what is the true exposition of the contract or instru- 
ment, or what is the just rule furnished by the principles of com- 
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mercial law to govern the case. And we have not now the 
slightest difficulty in holding that this section, upon its true in- 
tendment and ‘construction, is strictly limited to local statutes 
and local usages of the character before stated, and does not 
extend to contracts or other instruments of a commercial nature, 
the true interpretation and effect whereof are to be sought, not 
in the decisions of the local tribunals but in the general princi- 
ples and doctrines of commercial jurisprudence.’’ 

It is apparent that no clear test is here furnished, by which 
we are to defermine what non-statutory State law is to be 
observed by the courts. A long established custom ’’ may 
apply to contracts, to personal obligations, to chattels, as well as 
to land. Is then the long established custom, per se, the law 
which the Federal Courts will observe, or is it only such custom 
as pertains to land? 

The expression ‘‘ questions of a more general nature ”’ is dis- 
covered on investigation, to have nomeaning. The question be- 
fore the court, was very special. It was, shall, in New York, 
one who without consideration receives by endorsement a prom- 
issory note, as security for an already existing debt, be able to 
compel the maker to pay according to its terms, despite his 
possession of defences that would be valid against the payee? 
What makes this general? The fact that notes are thus received 
in Pennsylvania, Michigan, England, France? Does the fact 
that similar transactions may occur in other States and 
nations, and similar claims may arise out of them, make it gen- 
eral? Then, what is not general? Land exists in Pennsylvania, 
in Michigan, in England, in France. Owners die, intestate or 
testate. Owners contract to sell, convey, mortgage. Then are 
we to say that a question concerning a land title, is general, and 
that the decisions of the court of New York in so far as they do 
not solve the question as do the courts of other states and coun- 
tries, are to be repudiated? 

Contracts against the liability of a railroad for the destruction 
of property by fire caused by the negligence of its servants, may 
arise not only in Iowa, but in Ohio, and Mississippi. Shall 
then, the Federal courts in Iowa refuse to accept the decision of 
the Iowa courts that such contracts are valid? But it has been 
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decided that they will accept their decision.!. Many states have 
Sunday laws. Shall then, the decision of the courts of Massa- 
chusetts, peculiar to them, that one who is riding on Sunday in 
a railroad train without necessity and not for charity, shall not 
be permitted to recover damages from the company, for 
injuries arising from its negligence, be followed by the Federal 
courts? But it was followed by them.? 

Municipalities exist in England and in every American state, 
and accidents arise in all of shem, to pedestrians from the de- 
fective condition of their streets. But the Federal courts will 
defer to the decision of the courts of the particular State, as to 
the liability of the city or town.’ Navigable streams exist in 
many States, and water is taken from them by riparian owners 
and others, but the decision of the Minnesota courts that a 
municipality may take water from such a stream without com- 
pensating riparian owners, will be respected in the Federal courts.‘ 

Not infrequently expessions are employed by the court that 
seem to import that within a State there may operate a law getting 
its authority from a source beyond the State, though liable to be 
superseded by State statutory legislation, but not by that legis- 
lation with which all lawyers are familiar, the legislation of the 
State courts. In Swift v. Tyson, Story, J., speaks of ‘* com- 
mercial jurisprudence,’’ ‘‘commercial law.’’ Bradley, J.,5 
speaks of ‘*commercial law and general jurisprudence, ”’ 
and Story, J., remarks that ‘‘the law respecting nego- 
tiable instruments may be truly declared to be in a great 
measure, not the law of a single country only, but of the 
commercial world.’’ It is evident that there may be commer- 
cial law, in the sense in which there can be a law of crime, or of 
real property, or of contracts. Contracts, crimes, commercia] 
transactions may be the subjects about which the law concerns 
itself. But if Pennsylvania has a law about crimes, it is Penn- 
sylvania criminal law, and if it has a law about negotiable prop- 
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erties of commercial paper, it is the Pennsylvania law of nego- 
tiable paper. How is the law about crime in Pennsylvania, 
more the law of Pennsylvania, than the law about negotiable 
paper in Pennsylvania, is the law of Pennsylvania. 

It may be that a considerable number of states enforce sim- 
ilar principles, concerning crime and concerning negotiable paper. 
Does it result, that the law ceases to be the law of each state, 
and becomes a general law? The content of the law may be the 
same in several, but the legislative will of one state never be- 
comes that of another, nor does the coincidence of the respective 
legislative wills of several states, give rise to a unitary will of all 
of them. The commercial law of England would be its law, 
though it were exactly like the commercial law of France, or 
Germany, or the United States, and it would be the law there 
because of the will of England expressed by some organ, court 
or parliament. Likewise, Pennsylvania has its law about nego- 
tiable paper, whether Ohio and Maryland, New Jersey, New 
York and Delaware have a similar law or not. 

Absolutely incomprehensible is the language of Harlan, J., in 
Railroad Co. v. National Bank,! that the ‘* general commercial 
law ’’ exists throughout the Union, ‘* except where it might have 
been modified or changed by some local statute.’’ ‘+ It is a ‘law 
not peculiar to one State, or dependent upon local authority, but 
one arising out of the usages of the commercial world.’’ He 
concedes that a statute could change it. But, how, if it is not 
dependent upon local authority? Is the legislature of a State 
not a ‘‘local authority? ’’ And how did this general com- 
mercial law ’’ become law in New York or Massachusetts? It 
has not been enacted by constitution or statute. Did it push 
itself into these States, without their consent? Does it impose 
legal obligations by its own inherent power? The law is a body 
of abstractions, an ideal to be followed by men in commercial 
transactions. But what has made this ideal, law? Surely the 
enforcement of it, by legal sanctions, which are applied by State 
tribunals. 

If the courts of a State had shown a purpose to enforce a 
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given principle merely because they supposed it, mistakenly, to 
be the principle adopted in England, or in a majority of the 
common law jurisdictions, and a Federal court sitting in it, 
should believe that the State court had propounded it under this 
mistake, there might be a justification for its rejection of the 
erroneous inference. The State court would really have adopted 
two propositions, (a) that which is law in England upon this 
point shall be law in this State, (b) this is the law in England. 
The Federal court would not be without warrant for its position 
that the first proposition was the one that was really enacted 
into the law by the court, and might then, discovering the error 
in the second proposition, rectify it. But it is on no such 
ground that it has assumed the right to repudiate the law as de- 
clared by the State courts. 

The Federal courts, sitting within a State, even when they 
are not applying Federal law, assert that they are co-ordinate 
with, not inferior to, the State courts. Hence their claim to 
declare the law, that is, to make the non-statutory law of the 
State, for all persons who may become litigants before them.! 
They have declared this law inconsistently with the State courts, 
in a number of cases. They have refused to accept from the 
State courts, the principle that an endorsee of a negotiable 
note, for collateral security for an existing debt, is not a pur- 
chaser for value? ; that a carrier may validly exempt him- 
self by contract from liability for loss of goods from the negli- 
gence of his servants; * that an employer is liable to an em- 
ployé for an injury caused by the negligence of a fellow em- 
ployé; 4 that a property owner by making a contract to exca- 
vate a street and construct a building, may devolve on the con- 
trator, and himself escape, liability for an accident arising 
from the failure to put out lights to warn pedestrians. The 
Federal courts have refused to adopt interpretations put by 
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State courts on stipulations often recurring in fire insurance 
policies', and on contracts by a railroad company whereby its 
liability for safe carriage beyond its own line is to be deter- 
mined,” and on a policy of marine insurance, as respects what 
shall be a total loss.* We have seen that Story, J., enumer- 
ated among the cases in which the Federal courts decline to be 
bound by the decisions of the State courts, ‘‘the construction 
of ordinary contracts or other written instruments.’ 4 

The judiciary act requires, as we have seen, the Federal 
courts to regard ‘*the laws of the several states,’’ when not 
displaced by the Constitution, treaties or statutes of the United 
States, ‘* as rules of decision, in trials at common law.’’ The 
statute law of the State is, it is conceded, thus enacted by Con- 
gress, into law for the Federal courts sitting therein, in common 
law trials.® 

The statute law thus made a rule of decision, may abolish 
provisions even of the so-called commercial law,6 or of the 
common law of evidence.’ It may prohibit worldly work on 
Sunday®. It may prohibit usury. It may bar actions on 
contracts or for torts, on account of the lapse of time.’® It 
may in short cover the whole possible field of law, save so much 
as is excluded by the Federal Constitution, statutes and treaties. 

In applying a State statute it isynecessary to ascertain whether 
it is valid, and, what is its interpretation? To determine its 
validity, the Constitution of the State or such principles as, 
though not distinctly expressed therein, may be assumed to be 
limitations on legislative power, must be applied to it. If the 
Supreme Court of the State has made the application, and pro- 
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nounced the statute valid or void, its decision will be followed 
by the Federal Court.'! If there has been no decision by the 
State court, when the question is presented to the Federal court 
it must and will make a decision, and, the Supreme Court on 
appeal, will exercise its own judgment on the question although, 
meantime, the State court may have decided it.? 

When parties have entered into a contract in reliance on a 
statute upon whose constitutionality there has been no decision 
of the State court, the Federal court, in deciding whether the 
statute is constitutional, will not be bound by decisions of the 
State court, pronounced since the making of the contract.’ A 
fortiori will the Federal courts not follow a State decision ren-. 
dered after the making of the contract, and declaring the statute 
void, which reverses a decision made prior to the making of the 
contract.4 

The validity of a law authorizing taxation to aid in the con- 
struction of a railroad depending on the question whether money 
spent for a railroad is spent for a public use, the Federal courts 
will decline to accept the decision of the State court. ‘* Wheth- 
er,’’ says Story, J., ‘* a use is public or private, is not a question 
of constitutional construction. It isa question of general law,’’ 5 
ignoring the fact that there is no ‘* general law’’ save Federal 
law; that all other law is Michigan law or Illinois law, or New 
York law, and that a law does not become general because Mich- 
igan and Illinois and New York, have or, in the judgment of this 
or that jurist, ought to have, a similar law. 

As the Federal courts in certain circumstances decline to re- 
ceive the interpretation put on the State statutes by the State 
courts, so they may refuse to accept the decision of the court, 
as to whether certain words are a part of the statute .® 


1 Wilkes County v. Coler, 180 U. S. 
506; 23 Sup. Ct. R. 738; Stanley 


County v. Coler, 23 Sup. Ct. R. 811; 
E!]mwood v. Marcy. 92 U. S. 289. 

2 Burgess v. Seligman, 107 U. S. 
20; Pease v. Peck, 59 U. S. 595. 

$ Folsom v. Township of Ninety- 
Six, 159 U. 8. 611; Township of Pine 
Grove v. Talcott, 86 U. 8. 666. 


4 Gelpcke v. Dubuque, 86 U. S. 
175; Cf. Wilkes County v. Coler, 180 
U.S. 629; Oho Life & Trust Co. v. 
Debolt, 16 How. 482. 

6 Olcott v. Supervisors, 83 U. S. 
678. 

6 Pease v. Peck, 59 U. S. 595. 
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When a statute is constitutional, its meaning must be ascer- 
tained. When the State courts have interpreted it, the Federal 
courts will accept this interpretation. It is said to be ‘* as bind- 
ing upon the courts of the United States as the text,’’! and if 
the State courts adopt new views as to the proper construction of 
the statute, the Federal courts will follow the latest settled ad- 
judication.? But this principle is subject to exceptions similar 
to those in respect to the constitutionality of a statute. If prior 
to interpretation by the State court, contracts have been entered 
into in reliance on the statutes bearing one sense, the Federal 
courts will not feel bound by the later decisions of the State 
courts giving it a different sense.* A fortiori will the Federal 
court not adopt a later decision of a State court if a contract 
has been entered into, or other act done in reliance on an earlier 
inconsistent interpretation.* If the Federal court for the first 
time interprets aState statute, the Supreme Court on appeal, will 
not condemn this interpretation in deference to an intervening 
decision of the State court,> and if the Circuit Court of the 
United States follows the interpretation of the State court, the 
Supreme Court on appeal will not reverse its judgment because, 
since the rendition thereof, the State court has changed its opin- 
ion .6 

The application of a statute may require the invoking of vari- 
ous principles. The promulgation of these principles by a State 
court is not necessarily binding on the Federal court. An in- 
stance is found in Town of Venice v. Murdock.” A _ statute 
of the State of New York authorized the town of Venice to bor- 
row money on bonds in order to aid the construction of a rail- 
road. It required the assent of two-thirds of the resident tax- 
payers of the town tothe borrowing of money for this purpose. 
This assent was to be expressed in writing on which was to be 
put the affidavit of the supervisor and commissioners that the 


1 Leffiagwell v. Warren, 2 Black, 5 Pease v. Peck, 59 U. S. 595; Bur- 


599. gess v. Seligman, 107 U. S. 20. 
2 Id; Green v. McNeil’s Lessee, 6 * Morgan v. Curtenius, 61 U. S. 1. 
Peters, 291. Contra, Moores v. National Bank, 104 
3 Stanley County v. Ooler, 23 Sup. 625; Kibbe v. Ditto, 93 U.S. 674. 
Ct. R. 811. 792 U.S. 494. 


4 Gelpcke v. Dubuque, 68 U. S. 175. 
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persons whose names were subscribed were two-thirds of the 
taxpayers. Although the courts of New York had held under 
similar statutes, that the bondholder seeking to enforce pay- 
ment was bound to prove that two-thirds of the taxpayers had 
assented, otherwise than by means of this affidavit, the Federal 
courts refused to accept this view, saying that as the State court 
had asserted ‘* this as a general proposition’’ (whatever that 
may mean), there was ‘‘no such case of construction of a State 
statute by State courts as requires us to yield our own convic- 
tions of the right and blindly follow the lead of others, eminent 
as we freely concede they are.’’! The Federal courts will not 
be bound by the decisions of the State courts as to the effect 
of the civilwar upon the running of their statutes of limita- 
tions.? 

We have already intimated that the Federal courts manifest 
more cheerful acquiscence in State decisions concerning real 
property than inthose concerning some vther matters. So called 
‘* settled’’ rules of property in land establishad by State decis- 
ions, will be respected by them.* They will observe the State de- 
cisions concerning mortgages,* concerning the recording acts,’’> 
concerning the conclusiveness of one judgment in ejectment.® 

The constitutional lawyer who surveys the Constitution and 
the decisions of the court discovers a vast as yet unused power 
in Congress and the Federal courts whose existence is not gen- 
erally suspected. The ratio of the litigation that is drawn to 
the Federal courts to the entire mass of litigation is steadily 
increasing and is susceptible of indefinite augmentation. Over 
all this litigation Congress has unchallengeable power. It may 
prescribe the rules of procedure, the rules of evidence and the 


1 The Supreme Court also rejected 
the proposition of the State court 
that an act empowering a town to 
borrow money and give bonis there- 
for, for the purpose of paying an im- 
provement company, does not author- 
ize the delivering of the bonds di- 
rectly to the company 

2 Hanger v. Abbott, 6 Wall. 532; 
The Protector, 9 Wall. 687; Hunting- 
don v. Attrill, 146 U. S. 657. 


3 Lowndes v. Board of Trustees, 14 
Sup. Ct. R. 758; Hardin v. Jordan, 
140 U.S. 371; Gage v. Pumpelly, 115 
U.S. 454; Bondurant v. Watson, 103 
U.S. 283. 

4 Bendey v. Townsend, 109 U. 8S. 
665. 

6 Townsend v. Todd, 91 U.S. 452. 

* Equator Co. v. Hall, 106 U. S. 85. 
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rules which determine the rights and duties of litigants. It can 
if it chooses, build up a real estate law, an inheritance law, a 
law or contracts, a law of torts. It has chosen thus far in 
common law matters for the most part to adopt State legisla- 
tion. But, in some cases, it has overridden State legislation. 
There can be no doubt that it may, if it will, override it al- 
together. In equity proceedings the law of the State is more 
fully ignored. 

Congress, thus far, has only very partially invaded the sphere 
of the State law. In thus refraining, it has given scope for the 
initiative of the federal courts. They are building up a body of 
law to beadministered within the States, which is a real Federal 
common law, and which is capable of indefinite expansion at the 
cost of the peculiar law of the respective States. Thus far they 
have repudiated important elements of the States’ law of torts, 
of contracts, of evidence. There is no power capable of impos 
ing limits on the growth of this indirect legislation, save their 
own ‘* comity and good sense.’’! This process which will prove 
to be secular, is constant and silent and is but a part of a vast 
and resistless novement towards the reduction of the importance 
of the States and the greater coarctation of their powers. The 
reduced importance of the States, however, will not, we may 
hope, be wholly without compensations. 


Wa. TRICKETT. 
CARLISLE, PENNSYLVANIA. 


1 Burges; v. Seligman, 107 U. S. 20. 
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THE CODE NAPOLEON—HOW IT WAS MADE AND 
ITS PLACE IN THE WORLD’S JURISPRUDENCE.! 


In the year 1904, the bench and bar of France celebrated the 
centennial anniversary of the adoption of the Code Napoleon 
with appropriate ceremonies, similar to those of our observance 
of the life and services of Chief Justice Marshall in this country 
in the year 1901. Asa lasting memorial of the celebration in 
the United States, various addresses delivered in different cities 
were compiled under the supervision of Hon. John F. Dillon, 
accompanied by an introduction from the pen of that eminent 
jurist. 

Similarly in France the more permanent outcome of the cen- 
tennial observance remains embodied in two ponderous volumes 
devoted to the French Code known through the world as the 
Code Napoleon. These volumes are made up of carefully pre- 
pared papers, forty in number, contributed principally by 
professors of prominent law schools in France, by German, 
Belgian, Italian, Dutch, Swiss, Romanian and Canadian jur- 
ists, together with papers by professors of law schools in 
Egypt and in the Grand Duchy of Luxemburg; and by the 
President of the Council of State of Monaco, preceded by an 
introduction by Albert Sorel, member of the French Academy and 
of the Academy of Moral and Political Science; the whole form- 
ing a work of vast erudition, treating of the Code from various 
points of view, evincing a profound research into the very funda- 
mentals of jurisprudence. These distinguished writers are either 
French or residents and representatives of countries that have 
adopted the Code Napoleon, or of countries whose jurisprudence 


1 Address of U. M. Rose of Little Arkansas and Texas at Texarkana, 
Rock, Arkansas, formerly President of Arkansas, on the 10th day of July, 
the American Bar Association deliv- 1906, directed to be printed by a joint 
ered before the Bar Associations of resolution. 
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is mainly based upon it, with the single exception of Professor 
Crome of the University of Bonn, who discourses concerning 
the analogy that exists between the German Civil Code and that 
of France. 

Notwithstanding this formidable list of contributors, unity of 
purpose is a conspicuous feature of the work; treating, as it 
does, successively, of general views, studies of particular topics, 
of the influence of the Code beyond the boundaries of France, 
of its connection with the preceding system of laws in that 
country, and with the laws of ancient Rome; producing thus a 
consistent though composite whole, interesting and instructive 
to all persons who care for matters of that kind; especially for 
the bar and the bench of France, and of those countries whose 
laws have been materially modified by this celebrated code, 
which, having girdled the earth and survived the storms and 
revolutions of more than acentury, still remains one of the vital 
forces of civilization. 

Even for us who live under laws not derived from the Code 
Napoleon, these critical and luminous essays may well claim more 
than a passing notice. It has so happened, that both in France 
and in this country, by a gradual system of absorption the an- 
cient Roman civil law has become a most important element in 
jurisprudence. But there are other causes that have tended to 
produce uniformity. The ancient customary laws of Germany 
were planted both in France and England, while French laws 
and French institutions were grafted on the common law of 
England by the Norman conquest; moreover, modern legislation 
in all civilized countries is largely based on ethical principles 
which are of universal application. Seas that no longer divide 
facilitate commercial, literary and social intercourse. For some 
centuries every new discovery or invention possessing any posi- 
tive value becomes at once a part of the accumulated treasures 
of all nations and all peoples. No countries using different 
forms of speech have been more intimately connected than 
France and England. Always rivals, studious of the institutions, 
policy, motives, strength and weakness of each other, even 
their frequent wars have tended to break down detachment and 
isolation. Montesquieu, Voltaire and Rousseau set the example 
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of studying English laws and institutions on the spot, and ren- 
dered these studies fashionable in their own country. One of 
the principal results of the French Revolution was the rebuild- 
ing of the government after English models. The reciprocal 
borrowings of these two great nations in the arts, literature and 
law are beyond computation. In later times, we in America 
have borrowed largely from both; and, in their turn they have 
borrowed from us. All of these processes have tended to uni- 
formity, with the general result that the laws and institutions of 
these peoples are in many essentials similar to an extent that 
could hardly have been expected. 

It follows that in the two memorial volumes that I have men- 
tioned, dedicated to the study and analysis of the Code Napoleon, 
many subjects are treated that are as familiar to the American 
as to the French bar; subjects containing matter enough to fur- 
nish forth any number of interesting and instructive papers. 
But it is not my present purpose to attempt to sound the depths 
of this vast sea of learning hardly suited to an ephemeral address 
designed to fill an interval of professional life. Hence, I shall, 
with your permission, confine my attention to a matter purely 
preliminary; and shall devote the time allotted to me to the 
lighter and humbler task of showing how the Code Napoleon 
came into existence, and to saying something of its general effect 
in the sphere of rational jurisprudence. 

I am entirely aware that my presentation of this subject may 
tax your indulgence as being somewhat desultory; but I am of 
opinion that it is not absolutely indispensable that our talks on 
occasions such as the present shall always be faultlessly academic, 
If on this point I am in error— as may well happen — it is con- 
soling to reflect that even errors are often instructive; and that 
the leniency of the bar as to speeches and addresses has rarely 
been found wanting. 

It is no doubt well known to you that the Code Napoleon 
superseded such a tangled complication of laws as has never ex- 
isted in any other country, and which it would take volumes to 
describe. You have all heard of the saying of Voltaire that one 
traveling through France changed laws oftener than horses; a 
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saying that was hardly an exaggeration, but was rather a terse 
representation of a very complex fact. 

It may be remarked in a general way that up to the time of 
Napoleon, France was governed mostly by customary laws having 
their origin in a very remote past. Of course, the ancient Gauls 
were governed by unwritten and customary laws, as were the 
colonies of Burgundians, Visigoths, Normans and Franks, 
planted in France at different periods, bringing with them sev- 
erally the customs that had prevailed in the localities of their 
origin at the different periods of their emigration. 

It was estimated that in the tenth century there were 360 
kinds or groups of customary laws, including an equal number 
of lines of descent. Sometimes a custom prevailed throughout 
the whole of a province; at others it was confined to a town, or 
city, or to some small locality. If, as the years wore on, some 
of these customs became obsolete, it often happened that new 
ones came into existence. When, in the trial of a cause in the 
provinces, no controlling rule could be found, recourse was had 
to the more copious customs of Paris, just as the English courts 
in like cases had resort to the boundless quarries of the civil law. 

In 1505, during the reign of Louis XIII, a commission was 
created for the purpose of reducing all these customs to writing ; 
but this compilation was not intended to be exclusive, as the 
ordinance provided that customs inadvertently omitted might be 
established in any locality by a vote of persons having a knowl- 
of such matters. 

In 1461, in the reign of Louis [X, and extending to the time 
of Louis XVI, royal ordinances were published, relating to 
commerce, to procedure, to officials, to registry of legal docu- 
ments, to foreign judgments, to the criminal law, and so on; 
but these did not affect the existing local cnstoms; or, if so only 
to a trivial extent. In short, the law remained in a state of the 
greatest disorder and anarchy, Of course, some of the customs 
more generally prevailing were wise and useful; and hence the 
revised text of the customs of Paris of 1580, was used in the 
preparation of the Code Nepoleon. 

Besides the enormous multiplicity of customs, the feudal law 
was of wide application, having an extremely complex and in- 
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tricate system of its own; and the ecclesiastical courts, governed 
by the canon law, had also extensive jurisdiction and insisted on 
one that was almost universal. Anything like a proper or in- 
. telligent administration of justice under snch perplexing condi- 
tions was manifestly an impossibility. 

It might be asked why the king, the sole lawmaker, did not 
interpose to introduce some order into this universal chaos. The 
answer is simple enough. The ideal of the period was military 
glory. If the king could secure plenty of soldiers, with money 
enough to keep them in the field, and to supply all his other real 
and imaginary wants, his duty to his people was discharged. 
But there was another reason. His was a paternal government ; 
and the people, — regarded them as but little better than the 
beasts of the field,— did not want any change. They clung to 
their local customs with a measure of infatuation almost incom- 
prehensible in our day. The lawgivers of ancient times, when 
the breath of material progress hardly stirred the stagnant 
waters of social life, formulated codes that were declared to be 
unchangeable. Such provisions were a kind of Magna Charta 
for the common people, who, at a time when no distinction was 
recognized between prospective and retrospective laws, looked 
upon legal changes with apprehension and dismay. 

On the whole, we need not be much surprised at the long con- 
tinuance of the discordant customary laws of France, since they 
were sanctioned by antiquity and their very diversity and con- 
fusion discouraged efforts at reformation. The pecple at large 
were not in search of novelties in those days, and were disposed 
rather to bear the ills they had than to fly to those that they 
knew not of. Even in America, where changes are often made 
without much reflection, we may perceive a remnant of the dis- 
trust of innovation that was once universal. Our system of 
coinage is immensely more convenient than that of England; 
and yet, after its adoption, men for a whole generation stub- 
bornly continued to keep their accounts in pounds, shillings and 
pence. Although it is conceded that our system of weights and 
measures has nothing but custom to recommend it, and that our 
orthography is antiquated and barbarous, yet reformers along 
these lines at present find their progress slow and discouraging. 
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It seems much easier to change the written law than it is 
to change the unwritten law. For centuries our method of 
trial by jury has remained substantially unchanged, and the num- 
ber and quality of the trial jurors is sacramental. If we have 
a case of complicated accounts which two or three expert ac- 
countants could speedily unravel, we must get a jury from the 
country knowing no more about bookkeeping than they know 
about Greek; and everything must be explained to them by 
experts, whose testimony they do not understand. 

As to unanimity in making up a verdict, that is a question too 
sacred for discussion. In written laws we can tell where the 
shoe pinches; but unwritten laws are too mysterious for the 
finite mind. They are so like disembodied spirits that we feel it 
safer not to fool with them. When the great body of laws was 
unwritten, this feeling was more intense. Thus, when the bar- 
ons met at Merton in 1236, and it was proposed to enact a law 
providing that the marriage of a father and mother should have 
the effect to legitimize their children previously born, a law to 
which no reasonable objection could be made, they answered as 
one man that they would not change the laws of England. 

If the French laws were in a deplorable condition, the admin- 
istration of justice was even worse. From the time of Francis 
I, down to the Revolution, judgeships were sold at public auction 
to the highest bidder. It is true that under this system there 
were to be found judges of great ability and learning, and of 
much nobility of character; but their names can be connted on 
the fingers of one hand; and there is abundent evidence to 
show that the rank and file of the judges were men of a low 
order, sometimes in point of intellect, at other times in respect 
of morals, and, frequently, in both. 

Parties to suits universally procured letters from their friends 
and others, addressed to the judges, imploring a favorable de- 
cision; and private interviews with the judges for similar ob- 
jects, being commonly solicited, were freely granted. Parasites 
and hangers-on about the court secured or augmented their rev- 
enues by peddling their recommendations to litigants. 

For two days in the week in all the higher courts an office was 
kept open for the reception of presents from litigants to the 
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judges. The respective values of the gifts were not supposed to 
have any effect on the judicial mind; but litigants were not 
accustomed to think so; hence attractive and costly gifts were no. 
doubt accepted with corresponding feelings of gratitude. ‘* Evil 
to him who evil thinks,’’ was the motto of the day. It wasa 
blasphemous crime to question the integrity of one of the King’s 
judges, though he owed his ermine solely to the length of his 
purse. 

It may be mentioned in passing that it was this practice of the 

French judges of receiving gifts that led to the downfall and 
disgrace of Lord Bacon; a shining example of retributive jus- 
tice, that did more to preserve the integrity of the bench in Eng- 
land than all the statutes ever enacted. Bacon wasvery familiar 
with affairs in France, where his brother Anthony lived the 
greater part of his life, and became the friend of Montaigne, 
and a boon companion of the courtiers of Henry of Navarre. 
Lord Bacon, on account of his foolish fondness for pomp and 
display, was incessautly harassed by creditors; and so, in an 
evil hour, he sought to eke out his already ample revenues by 
adopting the French fashion of receiving gifts. When charged 
with his crimes, he excused himself by saying that the gifts 
that he had received had never perverted his judgments. That 
was French also; but his defense was promptly ruled out of 
court. 

We lawyers are often amused by the technicalities of the 
English common law procedure in civil causes; but these were 
mild and inoffensive as compared with those that prevailed in 
the French courts; technicalities that greatly impeded the ad- 
ministration of justice and rendered it extremely costly. 

The system of proceedings in the criminal courts was the 
worst that human ignorance and malignity have ever invented. 
Except in thé ancient city of Toulouse, the Spanish inquisition 
never obtained any hold in France; but by an ordinance of Fran- 
cis I, the methods of the inquisition were applied in all criminal 
causes. The defendant was denied the benefit of counsel; the 
trial was in secret; and he was subjected to torture before trial, 
during trial and after trial. Women, children and men in feeble 
health were exposed to the most dreadful sufferings before any 
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testimony was adduced; and frequently they died under the first 
ordeal. If a victim escaped, it often happened that he was. 
maimed for life. 


This ordinance which remained in force until the reign of 
Louis XVI. was procured and prepared by Amos Poyet, whose: 


career so much resembles that of Bacon. He was not so great 
aman as Bacon; but he was equally unprincipled. Having filled 
many high positions, he was made chancellor, thus obtaining the 
highest civil office in the gift of the crown; and during his in- 
cumbency he was guilty of notorious acts of corruption and 


oppression for which he was brought to trial. On his arraign- 


ment, he asked that he might be defended by counsel. Being 
confronted by his own Draconian ordinance he said that when 
he drew it up ‘‘he did not expect ever to be charged with a 
criminal offense.’’ It was of this ordinance that the President 
de Harlay said that if he was accused of stealing the towers of 
the cathedral of Nétre Dame, he would begin by running away. 

Poyet was condemned to pay a heavy fine to the King and 
was deprived of bis office. The King was displeased with the 
mildness of the punishment, saying: ‘* When I was young, if a 
chancellor lost his office he also lost his head.’’ After this 
sentence Poyet, like Bacon, lived for some years, shunned by all 
who knew him. Curiously enough Bacon also expressed his be- 
lief in the efficacy of judicial torture. The ordinance of Poyet 
was only repealed on the eve of the Revolution. 

Education of the common people was, of course, undreamed 
of in those days. One-fifth of all Iands in the realm belonged 
to the clergy, and most of the rest of it belonged to the nobility. 
The exemption from taxes of these two wealthy classes caused 
the heavy burden of taxation, — the result of useless wars and 
wanton extravagance, — to fall on the common people and the 
middle classes with crushing weight, so that the general and 
chronic distress and misery throughout the country were in- 
describable. La Rochefoucault tells us that in his time the 
French peasantry, less than half clad, starving in miserable ken- 
nels, had lost even the semblance of humanity; and their condi- 
tion in later years became even worse. 

After many centuries of misrule and oppression in France at 
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last came the day of general reckoning and house cleaning; the 
day of an awakened and angry people, determined to inaugurate 
a new era. 

The revolution began in anarchy; but anarchy cannot last 
long, since the mob must have a leader, and the leader of a mob 
represents a well-known form of government. Then there fol- 
lowed an oligarchy; and later in a brief space the monarchy was 
re-established ; for at the time of which I speak the government 
had become highly concentrated; Robespierre had become king, 
and Rousseau was his prophet. 

Voltaire and the encyclopedists doubtless hastened the step of 
the revolution; but the revolution of itself was dominated by 
Rousseau. He was a humanitarian of the sentimental variety ; 
and his call to a simple life made a powerful appeal to a people 
that had been long-fed on the dry husks of conventionalities, 
and had been oppressed for centuries. Civilization, he asserted, 
was the cause of nearly all the evils under which the world was 
suffering its long agony. Men, he said, had been led astray; 
and what was needed was that they should abandon all the use- 
less and galling trappings of civilization and retrace their steps 
until they could find once more the peace and simplicity of na- 
ture and of the primitive races of mankind. He became an 
apostle of a new creed for a generation long used to hardship, 
contumely, misery and hunger. 

This doctrine seems to us to be a mere paradox; but it was not 
a very obvious paradox when the arts and sciences had added 
but little to the comforts and conveniences of life, and when the 
mass of the people would really have been happier in a semi- 
barbarous condition. The philosophy of the sage of Geneva 
exactly suited the time, since it was an indictment of all exist- 
ing institutions; and the people were now bent on a work of 
extermination. 

When Robespierre first arose to address the National Assem- 
bly, a small man of insignificant appearance, thin, prim, formal 
and precise, dressed like a dandy of the period, uttering his 
carefully prepared sentences in a shrill, wiry voice, the chamber 
burst into laughter, and continued to laugh until the orator took 
his seat. But affairs were much changed now; and the derided 


| | 
[| 


842 40 AMERICAN LAW REVIEW. 


deputy from Arras was at present master of the situation. He 
had, save in the mere name and symbols of royalty, become a 
much more absolute monarch than Louis XIV had ever been. 
After sending Louis XVI and his queen to the scaffold, he was 
destined to follow in the same royal road, and to die in the same 
royal manner. He was an ardent admirer of Rousseau; and could 
boast that when he was young and poor he had made a pilgrimage 
in order that he might look on the face of the dying philosopher. 

The destructive influences of the period soon accemplished 
wonders; but the work of rebuilding hardly kept pace with that 
of demolition. At last the question arose as to what was to be 
done with the immense web of conflicting law that held the 
country in its folds. It was easy enough to repeal them, but 
what should be put in their place? . 

The problem as to the adoption of a code came up for the 
first time in the Constituent Assembly. All were agreed that a 
code should be made, and that it should be ‘‘ as simple as nature.”’ 
It might have been suggested that nature is not particularly sim- 
ple, but is the most complex thing of which we haveuny know!l- 
edge; but they did not think of that. The code must be so plain 
that any adult person could understand it without any extrinsic 
aid. Siéyés proposed that juries should be judges, both of law 
and of fact, and that for the present they should be composed 
only of men learned in the law; afterward, when the people 
had become familiar with the new code, juries might be made 
up of laymen. The same subject came before the Convention 
in 1793. Cuambacérés said that there would be no difficulty 
about questions of law and fact after the laws were simplified, 
because the laws would be well known, so that there would be 
but little litigation, and the few suits that were brought would 
be easily and speedily decided. Barere, after his fashion, de- 
livered a labored oration, judicial in tone, but always appealing 
to the worst passions. He wished to disperse that * flock of 
judicial ravens, the secret enemies of the Revolution, by destroy- 
ing their nests.” Ambulatory juries, he said, bound by no 
forms, would render justice better and would be less expensive. 
The code would be simple and plain, so that any one could under- 
stand it. Chabot said that if the laws were not simple they 
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must be simplified. He declared that he knew no other law than 
that of nature, and that a simple code could not be long. 

Some of the lawyers present were not agreed as to the facility 
with which a code might be compiled. Herman said that it was 
madness to suppose that a code could be made intelligible to all 
the people. Robespierre declared that laws were then being 
made for a people whose manners were not of that simplicity 
that brought them close to nature. Hérault de Séchelles, Chair- 
man of the Committee of Public Welfare, said that jit would 
take a very considerable time to produce a uniform code of the 
civil laws. Thuriot said that it would take at least two years. 
Chabot rejoined that nature, the great masterpiece, displayed 
unity and simplicity in all its movements; and that the law should 
be based solely on the maxim that we should not do unto others 
what we would not have them do unto us. 

Certainly a more singular lot of men never got together to 
discuss legal questions. Of these, Robespierre, Herman, 
Chabot and Hérault de Séchelles perished by the guillotine, 
while the others escaped in different ways as by a miracle. 

These figures now flit across the pages of history, as 
impalpable as the unborn progeny of Banquo before the 
startled gaze of Macbeth, were very much in evidence in 
those days. No one could then conceive that in a short time 
the members of the deliberating assemblies would be awfully 
thinned out by the ‘** public utility ’’ then performing its ghastly 
functions in the Place de la Révolution; but it is always pro- 
bable that the improbable will occur; particularly in times of 
revolution. 

Hérault de Séchelles was a young and rich lawyer of Paris, of 
much cultivation, who had joined the party of Daaton and had 
taken a hand in many of the excesses of the period. 

Chabot was from the Dordogne. He had been a monk and a 
priest; he was now a vile demagogue, a forger and a thief. 
Barére was from the south of France. His career is reviewed 
in a well-known essay by Macaulay, who considered him as the 
worst character produced by the Revolution; a question not 
easily decided. Thuriot was an able lawyer of Paris, an avowed 
enemy of Robespierre, and was later very efficent in his over- 
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throw. Siéyés was a Parisian priest; Herman, a mild-mannered 
man from Artois, a lawyer of far more than average learning 
and ability. Robespierre had known him before the meeting 
of the States General, and as they were kindred spirits, he pro- 
moted him tu the presidency of the Revolutionary Tribunal, a 
court not organized to try but to convict. Herman was the 
Jeffries of the Revolution, obeying the nods of Robespierre just 
as his prototype obeyed the behests of James II. Both were 
insatiable human jackals, always eager for blood. 

It must be confessed that Cambacéres, Chairman of the Com- 
mittee on Codification, was not sincere in his expressions as to 
the absolute simplicity of the law; but it must be added that 
he was acting under extraordinary constraint. 

After the fall of Robespierre, when some one asked Siéyes 
what he had done during the Reign of Terror, he answered 
that ‘*he had lived;’’ which was no small feat, since he was 
hated by the ‘‘Seagreen Robespierre,’’ as Carlyle calls him. 
Si¢yes had effaced himself. Cambacérés fell upon another 
method. He seemed predestined to the guillotine, because he 
belonged to the privileged class and had voted against the death 
of the king. He devoted himself with great energy exclusively 
to the work of compiling the code, adopting the tactics of 
delay that had been practiced by Queen Sheherazade, if we may 
believe the story as told in the Arabian Nights; surmising that 
he might be spared on account of the public importance of the 
task that he had in hand; a ticklish theory that turned out to 
be correct. He escaped, protected by the invisible aegis of the 
law. 

Cambacgrgs was a highly educated lawyer from Montpelier, 
a member of a family that had long been distinguished at the 
law. He was remarkable for clear insight into men and things. 
for sound and excellent judgement, and for undoubted integrity, 
He afterward became the safest and most trusted adviser of Na- 
polean. He tried in vain to prevent the seizure and execution of 
the Duke D’Enghien and the fatal invasion of Russia. Under 
Napoleon he occupied the highest positions in the State, and re- 
ceived from him the title of Duke of Parma, by which he is 
sometimes known. 
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The first debate the convention that has just been mentioned 
took place on the 10th of June, 1793. On the 9th of the fol- 
lowing August the committee reported a code in the bombastic 
language suited to the time and the occasion. This code, as as- 
serted in the report, was ‘‘the fruit of liberty’’, which ‘the 
nation would receive as the guaranty of its happiness, and which 
it would some day offer to all peoples on the earth; a gift which 
they would hasten to accept when all prejudices should have . 
been dissipated and all hatred should have been extinguished. ’’ 
Besides, ‘‘ it was made for all men.’’ It was so simple that it 
could be understood by all; science was chimerical, and hence 
nature was the only oracle that had been consulted; and so on. 

The ‘‘code’’ thus eulogized was indeed simple, since it was 
hardly anything more than a collection of moral maxims; and 
was in in fact no code atall. It was deemed by the convention, 
however, to be too complex; and so it was sent back to the 
committee for simplification. 

On the disappearance of Robespierre, things took a new turn. 
Other reports were made but there was no longer any talk about 
the simplicity of nature; for they dealt with the texts of Roman 
law and similar substantial topics. The committee had got 
down to intelligent work, and was making progress towards a 
useful compilation of the laws; and, as long as the convention 
lasted the task was prosecuted with zeal and energy. It was 
taken over by the Council of Five Hundred; but, under the 
languid government of the Directory it seemed that it could 
never be finished. 

Then in 1799 Napoleon came on the stage; and while he was 
there there was no room for any one else. He was then a young 
man of 30. Having acceded to power, and perceiving the fame 
and prestige to be derived from the completion of the code, he 
resolved to enter upon the task that had been so long delayed. 
He had not a drop of French blood in his veins; neither in 
name, in personal appearance, language, modes of thought nor 
action was he a Frenchman; but if Justinian, who was a bar- 
barian, had codified the laws of Rome, there could be no good 
reason why a Corsican should not codify the laws of France. 
The First Cosul, now an autocrat, appointed a commission 
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headed by Tronchet, and including Portalis, Bigot de Préame- 
neux and Maleville, to review the work as far as it had already 
advanced, and to improve on it as far as possible. 

Napoleon hated all practicing lawyers more than any other 
class of persons, because he was a military man, and as such had 
no patience with the methodical and cautious proeeedings of the 
courts, and especially because the lawyers in their trials fre- 
quently criticised the acts of the government in a manner that 
he disliked. When at leisure he was an omnivorous reader; but 
during his active career he had but little time for reading; he 
retained, however, a prodigious thirst for knowledge, toward 
which he made a short road that could be rapidly traversed. 
Wherever he went in his campaigns he was always attended by 
a corps of experts in all the important sciences. Wherever he 
might be, in his few hours of leisure he preferred to converse 
with learned men; and in that way he acquired an astonishing 
amount of information on all kinds of subjects. He cared noth- 
ing about processes; he only wanted ultimate facts. Hating 
practicing lawyers as he did, he was fond of talking with emi- 

nent jurists, so as to get their views as to jurisprudence directly, 
and not at second hand, and in an exceedingly condensed form. 
His genius was elementary and irreducible; not to be decom- 
posed or analyzed; and he remains today strangely inscrutable. 
To those who knew him at that time he was a mystery and 
a portent; and he remains a mystery yet in spite of 
the thousands of books written about him in all languages; 
one of the most mysterious of all the characters thrown 
upon the screen of history. Those who knew him best differed 
widely as to his qualities. Bernadotte, who was an intelligent 
man, said that the foundation of his character was a disposition 
to indulge in jests, which were almost always in bad taste; but 
that was merely a surface indication. Bourrienne, who had 
known him from his boyhood, and who was a dull, plodding sort 
of person, perceived a fact that was hidden from wiser men. 
Napoleon, he tells us, was a fine reader, and an accomplished 
elocutionist ; and that on the stage he could have given points to 
Talma himself. It has been said by some one that all great 
men are actors. It is not true. No one would think of apply- 
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ing such a saying to Washington, or Lincoln, or Lee, or Wil- 
liam the Silent. But it was true of Napoleon. He was not an 
actor in lofty and well-sustained tragedy, with due regard to the 
unities of time, place and action, like Caesar, who, in his last 
hour, under the wounds of his assassins, expressed no surprise 
except that Brutus should be found among the conspirators, and 
so spread his cloak to fall upon, in order that he might make a 
suitable end to a great career never to be forgotten. Napoleon 
was rather an actor in a vastly complex tragi-comedy; one who 
was never off his guard in the many parts that be played. 
Doubtless the standards by which we judge ordinary men are 
quite inadequate for a man of his prodigious genius, perhaps the 
most remarkable that has ever appeared on earth; but it may also 
be added that it is difficult to take the profile of one that always 
wears a niask. A curious book might be made of character 
sketches by hundreds of writers of this many-sided man, each 
reflecting the mind of the artist and not the subject of the 
sketch, no two alike. 

We are now to see him in his role of law-maker; in his best 
estate, when he had not as yet become wholly hardened by un- 
exampled prosperity, and had not reached those sad and terrible 
days when, as he repeatedly traversed the continent of Europe, 
always by his side there flowed a river of human blood. It is 
probably not in the nature of things that any man could have 
_ his experience without great deterioration of character. Alex- 
ander was a king, and Caesar was a patrician with great family 
influence. Napoleon had no adventitious aid. Born in an ob- 
scure village, on an island remote, the son of the widow of a 
needy lawyer, educated at the public expense, in a few years he 
sat on the throne of Henry IV and of Louis XIV, with kings 
waiting in his ante-chamber, the arbiter of the destinies of 
Europe. 

It was not yet fully known that this strange young man, on 
whom the eyes of the whole world centered, possessed a genius 
for finance, for administration and statesmanship quite equal to 
his genius for war; that in addition to his ability for colossal 
combinations, he had a grasp of the smallest and most minute 
details that seemed almost intuitive. In one respect his genius 


. ts 
a 
asesaad 


848 40 AMERICAN LAW REVIEW. 


was probably unique. Alexander and Caesar were both extremely 
precocious in their early youth; but in the youth of Napoleon 
neither his teachers, his fellow-students, nor any one else, per- 
ceived any sign of future greatness. The recently published 
volumes of M. Masson, containing the early writings of Napoleon, 
produce the same impression. Though his character was early 
developed, his genius seems to have come as an inspiration and 
to have gradually faded in the latter part of his career. When 
it came he was as much surprised as others; for he said later 
that it was not until he had been in several battles that he dis- 
covered his talent for war. 

The choice of persons to engage in the farther prosecution of 
codification was so prudent and wise that probably it could not 
have been bettered. 

Tronchet was born at Paris, and was a jurist of great learning. 
He was at that time 73 years of age. For many years he had 
not appeared in the courts, during which time he had a very ex- 
tensive practice as a consulting lawyer. On the breaking out 
of the Revolution, he was elected a delegate to the States-Gen- 
eral. In 1792, on the request of Louis XVI, he defended the 
king on his trial fearlessly and with great ability. On the con- 
viction of the king, Tronchet retired into concealment until the 
fall of Robespierre. Napoleon, at St. Helena, said that Tron- 
chet was the soul of the commission for the codification of the 
laws. He was very familiar with English literature, and pub- 
lished French translations of the poetical works of Milton and 
Thomson. 

Portalis was 54 years old. He was born at Bausset, (Var), 
and practiced his profession at Aix. It was said of him that he 
demonstrated ‘* how a genuis for administration could be com- 
bined with the heart of a patriot, the talents of an orator and 
the learning of a jurist.’’ He appeared as counsel for Madame 
Mirabeau in her celebrated suit against her husband for a divorce, 
in which Mirabeau defended himself with all the resources of his 
powerful eloquence, but in vain. On the breaking out of the 
Revolution, Portalis removed to Lyons and then to Paris, hoping 
to lose himself in the multitude. He was, however, discovered, 
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arrested and imprisoned, and was released only on the fall of 
Robespierre. 

Bigot de Préameneux was 52 years of age. He was born 
in the city of Rennes; but, having completed his education, he 
removed to Paris, where he soon acquired great fame as a jur- 
ist. He was elected a member of the National Assembly in 
1791. He had embraced the cause of the Revolution, but with 
So much conservatism that he was compelled to conceal himself 
during the Reign of Terror. Napoleon made him a count of 
the empire and grand officer of the Legion of Honor. 

Maleville was fifty-eight years old. He was born at Domme, 
in Perigord, but practiced his profession in Bordeaux. He 
approved of the Revolution, and favored the establishment of a 
constitutional government. He was profoundly versed in the 
Roman law and was, on the accession to power of Napoleon, 
made a judge of the Court of Cassation. As a member of the 
commission, he is said to have distinguished himself ‘« by the 
purity of his doctrines, his mental sagacity, and the extent of 
his learning.’’ 

Camoacérés was not placed on the commission because as 
Second Consul it was his duty to preside over the Council of 
State, whenever the First Consul might be absent. 

The draft of the code was finished in four months. It is per- 
fectly plain that such an expeditious result could not have been 
accomplished if it had not been for the previously accumulated 
materials and arduous labors of Cambacérés and his committees. 

When the draft was completed it was sent to the Council of 
State, where each section was examined critically. After a 
decision was made by a vote the section was printed and copies 
were distributed to all the members. Copies were also sent to 
the judges of the Court of Cassation and to those of the vari- 
ious Courts of Appeal; and these tribunals made their reports to 
the Council of State. Copies were also sent to the Tribunate, 
where every article was discussed and was returned to the 
Council of State as adopted, rejected or amended. The entire. 
work was completed in about four years, was adopted by the 
legislative body and was published in 1804, with all the reports 

VOL. XL. 54 


XUM 


850 40 AMERICAN LAW REVIEW. 


and with all the discussions in the Tribunate and Council of 
State, showing the original draft and all changes made. 

When Louis XIV went into the business of making laws, he 
presided over the Council of State in his usually urbane manner, 
but said nothing. With Napoleon, the case was different. His 
council was heldin the Tuileries in 102 sessions, over 57 of 
which he presided; and when present he always took an active 
part in the debates. 

There was a fascination about the conversation of Napoleon 
which few could resist; a charm that cast a spell over every one 
who heard him, provided he thought it worth while to use it. 
Lord Keith, who had met him after his surrender on the Beller- 
ophon, when some one suggested that Napoleon should have 
been allowed tu remain in England, said, ** Damn the fellow! 
If he had obtained an interview with the Prince Regent, in half 
an hour they would have been the best friends in England.’’ 
Many other contemporaries give similar testimony. But he was 
never so agreeable as when in consultation, on which occasions 
he always displayed all his marvelous powers of argument and 
persuasion. Thibaudeau, who was present during the sessions 
of the Council of State, says that ‘*he regulated and directed 
the discussion, guided and animated the debate. He spoke with- 
out preparation, without embarassment, without pretension, 
freely, in a conversational tone, naturally animated as the sub- 
ject became absorbing from difference of opinions and according 
to the state of the contention. He was never inferior to any 
member of the Council; sometimes he was quite equal to the 
ablest of its members in the facility of seizing the very point of 
the questions, in the justness of his ideas and the force of his 
reasoning, while he often surpassed his colleagues by the turn of 
his phrases and the originality of his expressions.’’ 

M. Sorel says: 

‘¢ His want of judicial studies, far from embarassing him, gave 
him an advantage in this assembly, where such studies played 
too great a part, and where the discussion often tended to de- 
generate into quibbling, subleties and endless distinctions.’’ He 
adds: ‘‘ If the provisions of the civil code expand so easily to 
all the practical realities of life, adapting themselves with elas- 
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ticity to varying circumstances, the fact is largely due to the in- 
tervention of the First Consul, to his insatiable love of clearness, 
his imperious demand for precision in thought and expression, 
and to his inscrutably realistic and concrete genius.”’ 

With the code was published in eight volumes the Conferences 
on the Civil Code, containing carefully prepared reports of the 
speeches or rather talks made in the Council of State. In read- 
ing them one would hardly distinguish Napoleon from the other 
eminent jurists present, except that on two or three occasions by 
some expression he showed that he was not to the manner born. 
I intended to give some extracts from his discourses, but I found 
that by dving so I should make this address too long. 

All the fields of jurisprudence have been so assiduously culti- 
vated that it may be doubted whether originality in the law is 
any longer possible. What we call new laws are generally — if 
not always — mere variations on themes more or less ancient. 
At any rate, the Code Napoleon contains not a single original 
thought; being made up of customary laws, wholly excluding all 
feudal laws and customs, of royal ordinances and of principles 
borrowed from the civil law expressed with the greatest possible 
clearness and brevity. As there is nojudge-made law in France, 
and judicial decisions are not precedents, the provisions of the 
code have not been affected by a century of conflict. 

So, this code of substantive law, composed of 2,281 sections, 
finally got itself made; a truly great and enlightened compilation, 
whose influence has been greater than any similar work accom- 
plished since the days of Justinian. 

At first the code was simply called the French Code; .but in 
1807, it was by a legislative act called the «* Code Napoleon.’’ 
At the Restoration its name was changed to the ‘* Civil Code,”’ 
and it was not until the accession of Louis Napoleon that it was 
again called by the name which it still bears. 

Napoleon was very proud of it, and was extremely angry when 
he first learned that some one had published a commentary on 
it, exclaiming, ‘* My codeis lost! ’’ At St. Helena, he said that 
he would not be remembered for victories gained in forty bat- 
tles, but that he would go down to posterity with his code in his 
hand. Of all his immense domain, once embracing the very soil 
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on which we are now assembled, of all the vast powers that he 
had exercised, this was all that was left. 

He certainly possessed a genius for the destruction of his fel- 
ow men. Had England not interfered, he would have repeated 
the exploits of Alexander, would have depopulated the Orient, 
and would have founded a barbaric empire of his own. Re- 
pulsed in that enterprise, the storm burst with all its fury nearer 
home. Alas for poor humanity! This restless man, who, ac- 
cording to Thiers, by his indefstigable energy at last wearied the 
universe, said on his lonely rock at sea, that in his wars he had 
caused the death of a million of people; but more impartial sta- 
tisticians have estimated that that was only about one-third of 
the real number that perished in his campaigns; and all this that 
he might have twenty years of what he called ** glory,’’ that. he 
might wear once or twice some braided metals called a crown, 
and a mantle embroidered with golden bees; and that he might 
acquire a wide renown that avails not now where he sleeps under 
the dome of the Invalides. 

Compared with this tremendous holocaust, the proscriptions 
of Robespierre, and even those of Marius and Sylla, sink into 
insignificance. Louis XIV, in his old age, said that he had loved 
war too much. It would have been well if he had thought of 
it sooner; well for Napoleon if he had taken the saying more to 
heart. Perhaps the aged monarch felt some compunction for 
the many towns and cities that he had burned, for the flourishing 
countries that he had desolated, for the untold and immeasure- 
able calamities that he had inflicted on his fellow-men by ruinous 
and useless wars. It is not to be denied that there have been 
many justifiable wars; but most of those of Napoleon were dic- 
tated by motives of personal ambition alone. 

At St. Helena one day when Gourgaud complained of some 
real or fancied affront, the emperor said: ‘* You speak of sor- 
row! You! And I! What sorrows have I not had! What things 
to reproach myself with! You, at any rate, have nothing to 
regret.”’ 

On another and similar ocassion he said to Gourgaud: ‘* Do 
you suppose that when I wake at night I have not bad mo- 
ments, — when I think of what I was, and what I am?’’ 
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One cannot but wonder whether after his active career was 
ended, when at midnight the storm seemed to rock the walls of 
his lonely prison, Napoleon did not seem to hear the voices of 
the innumerable dead wailing in the homeless wind; or, whether 
in his dreams, he did not perceive a vast army of skeletons of 
young men, untimely slain in battle, extending over his little 
island, and even out at sea, silently reproachful, reminding him 
of the vanity of human ambition. 

Now everything was gone; the Berlin decree, his bevy of 
kinglets, all the ** pride, pomp and circumstance of glorious 
war; ’’ and only the code was left. 

Of that code he might well be proud. After the union of Sar- 
dinia with France, it was put in force in Italy, but it did not 
survive there the fall of the Emperor, though codes adopted 
from the Code Napoleon were established in Parma, Modena, 
Tuscany, Genoa, Lucca, Piombino, Naples, and the French can- 
tons of Switzerland. It was also adopted, or rather imposed, by 
the conqueror in Westphalia, in the city of Dantzic, in the prin- 
cipality of Aremberg, in Russian Poland, in Holland, the Grand 
Duchy of Berg, in Frankfort, the Hanseatic Departments, the 
Duchy of Anhalt, in Baden, and the kingdom of Illyria; but 
these were repealed on his fall from power. It is still in force 
in Belgium, and very similar codes have been adopted in Hayti, 
in the Ionian Islands, in Louisiana, in Quebec, in Egypt, in 
Italy, Japan, in the Grand Duchy of Luxemberg, the principal- 
ity of Monaco, Holland and Roumania, and in various South 
American countries. It has even had a considerable influence 
on the development of the Prussian law. Wherever codes have 
been based on the Code Napoleon, the purely French element 
has tended to dissappear and to be replaced by the doctrines of 
of the anient Roman civil law, and by a distinct preferance for 
local customs in many instances very different from those of 
France ; but still the integrity of the original has been largely 
preserved. 

Quite variant from his personal destiny, the code has no doubt 
succeeded far beyond the most sanguine hopes of Napoleon. 
Within the last few months the French Parliament has referred 
jt toa council of revision. The principles which it embodies 
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and most of its arrangement and sequence will probably be pre- 
served for centuries tocome. The fame of Justinian rests chiefly 
on his legal compilations. Though he had many wars, these are 
well-nigh forgotten; and so it may come to pass that the wars 
of Napoleon will be, to use his own expression, eventually ** lost 
in the vortex of revolutions,’’ and that, as he prophesied, he 
will go down to avery late posterity ‘‘with his code in bis 
hand,’’ his most meritorious and indestructible claim to perpet- 
ual remembrance. 
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Mr. President, Our Distinguished Guests and Fellow Members 
of the Bar: 

Conscious as I am that many others more capable than I of 
doing justice to the topic might have been chosen, I would be 
insincere if I did not acknowledge my appreciation of the 
honor done me and extend to those who made the selection my 
thanks for the opportunity of addressing you upon this oc- 
casion. 

When this matter was first mentioned to me, I thought I 
could in less than half the time allowed me, tell you all that I 
could say upon the subject of duty—commencing with the first 
duty of man, as laid down in the old Presbyterian Shorter 
Catechism, and running through all that I have read in the 
books touching the Golden Rule and the general principles of 


moral philosophy and professional ethics. 


But I had not then realized 


1 Wore BY THE Epiror.—The type- 
written copy of this paper came into 
my hands as surviviug editor of the 
REVIEW, upon the death of Judge 
‘Thompson in 1904. It was received 
with other articles and _ editorial 
notes prepared for the Review. It 
was indorsed apparently by Judge 
Thompson, with its title and the 
number of words it contains; and 
above these with the words Anony- 
mous; and below in pencil and by 
@ different hand the words Judge 
Thompson followed by a question 
mark. I have made inquiries as to 
its authorship but have learnt noth- 
ing. It purports in its opening words 
to be an address delivered or in- 
tended to be delivered before some 


so fully as I now do the great 


association, presumably a bar asso- 
ciation. Who was the friend, Mr. 
O'Melveny, alluded to in the ad- 
dress, I do not know. 

The address bears some marks of 
the authorship of Judge Thompson. 
It may have been an imaginary ad- 
dress, the author having given this 
form to his paper to add to its inter- 
est, a way that Judge Thompson 
sometimes adopted. 

Whatever may have been the origin 
of the article it is a valuable state- 
meat of the duties of the Bench to the 
Bar, a subject that has rarely been 
touched upon. Judge Thompson, 


from his own experience, was well 
qualified to write or talk upon the 
subject. 
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difference between discussing our duty to another person or 
body, and the duty of that other person or body to ourselves. 

In the one case we are content to exhaust the subject in a 
few words, whilst in the other the subject becomes to us almost 
inexhaustible. It grows —evidently from what it feeds on — 
it lengthens and widens out in our minds like the landscape 
to the eye of one ascending a lofty mountain, until it becomes 
a subject upon which we are persuaded we can easily exhaust 
the patience of our hearers, and, like Tennyson’s brook, ‘* go 
on forever.”’ 

It is said that the late Justice Miller, who at his death had 
been for more than a quarter of a century one of the able As- 
sociate Justices of the Supreme Court of the United States, was 
at times somewhat intolerant of what he regarded as useless ora- 
tory at the bar. On one occasion, whilst sitting in the Circuit 
Court, one of the parties was represented by an attorney, Mr. 
A.; Now A. was like Wash. B. T. in the ‘‘ Flush Times of 
Alabama and Mississippi ’’ and in all his speeches practiced on 
the injunction to the Apostles to take no thought of what they 
should say; but he ‘just shined his eyes, threw up his arms, 
opened his mouth, twirled his tongue and left the consequences 
to Heaven.’’ He was making to the court one of his charac- 
teristic, long, fervid efforts, which had but a remote, if any 
bearing on the case under consideration. The day was hot, and 
the judge sat fanning himself and listening until be could stand 
it no longer, and then impatiently said: ‘«* D—n it A; come to 
the point.’’ I suspect that as in the case of Uncle Toby ‘+ The 
Accusing Spirit which flew up to Heaven’s Chancery with the 
oath, blushed as he gave it in, and the Recording Angel as he 
wrote it down dropped a tear upon the word and blotted it out 
forever.”’ Be that as it may, the flow of words instantly 
ceased, and the astonished lawyer blurted out ‘* What point? ”’ 
‘* Any point’’ responded the justice. 

So let us ‘* come to the point’’ and to the discussion of the 
Duty of the Bench to the Bar. 

Duty is a relative term, having reference to the parties con- 
cerned and the circumstances surrounding them. It differs 
somewhat from obligation, in that it arises or springs out of the 
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nature of things rather than contract, and implies a relation be- 
tween the parties which is correlative. 

In the various relations known to the law —such as parent 
and child, husband and wife, master and servant and the 
like, —the duties though not always mutual, are never all 
on one side. And so it is between the bench and the bar. 

It is, however, not my province to discuss the well recognized 
duties of the bar to the bench, that office having been assigned 
to my friend, Mr. O’Melveny, who is to follow me. 

Literally, the bench is the elevated seat upon which the Judge 
sits when holding court, and hence, though somewhat improp- 
erly, it has become to be synonymous with the court itself; 
whilst the term ‘* bench and bar’’ is used of the judges and 
lawyers to denote the whole legal profession. 

A court is a body in the Government organized for the pub- 
lic administration of justice at the time and place prescribed by 
Law; or as Lord Coke said, ‘‘ a place where justice is judicially 
administered.’’ 

A court is composed of a judge or judges and subordinate 
officers. These subordinate officers are a recording officer, 
variously known as clerk, prothonotary or registrar; attorneys, 
counsellors, solicitors and barristers ; and ministerial officers, as 
sheriffs, constables, bailiffs and criers. 

It thus appears that in the topic under discussion, by the 
bench is meant the judge or judges, and that it, together with 
the bar and other subordinate officers, constitutes the court. 

Each is an actor in the administration of justice and in the 
discharge by the court, in this world, of one of the highest at- 
tributes of God himself — the power of judging the acts of their 
fellowmen, deciding all questions of legal rights and punishing 
the vicious, even to the extent of taking the forfeited life. 

In this great work, each constituent of a court has its own 
peculiar part to perform, that of the bar a very little less im- 
portant than that of the bench; for, while the practice is not 
universal or uniform, it has often been ruled that the judge will 
not perform the duties of counsel and unless informed by brief 
or oral argument, will not look into the record for error requir- 
ing a reversal of the court below. 
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The bar stands second in importance only to the judge in 
every fully appointed and equipped court of justice. 

St. Paul in his first epistle to the Corinthians, speaking of the 
different members constituting one body, tells them: ‘* And the 
eye cannot say unto the hand I have no need of thee; nor again 
the head to the feet I have no need of you;’’ and in another 
place, he writes, ‘* And whether one member suffer all the mem- 
bers suffer with it; or one member be honored all the members 
rejoice with it.’’ 

Neither can the bench say to the bar, ‘* I have no need of thee’’ 
and it is equally true that if the bar suffer the bench must suffer 
with it, and if the bench be honored, the bar rejoices with it. 

If the bar feels itself sometimes called upon to criticise the 
bench, it should therefore be remembered that it is because the 
whole legal profession suffers the consequences of the evils 
whick it is sought to correct. 

It is this interest of the bar in the bench which prompts me 
this evening; and I may here say what already inferentially ap- 
pears, that if anything be said for the good of the bar, it is at 
least equally for the good of the bench, and that the topic 
assigned to me might well have been ‘‘ The Duty of the Bench 
to Itself.”’ 

The matter first in order of time, as well as importance, is the 
admission of new members to the bar. I know of no other 
where the duty of the bench to the bar and to itself is more 
exacting. The admission of a stranger into such close rela- 
tionship with its officers and itself ought to receive at its hands 
the most careful scrutiny. The standard of admission should be 
a high one. : 

Since ‘‘ the sparks of all sciences in the world are taken up in 
the ashes of the law’’ there is no knowledge upon any subject 
which may not be useful at some time or other to a lawyer, and 
for that reason, the more liberal the education of the applicant, 
the better. It is impossible for the lawyer to thoroughly know 
too much. 

Yet I would not advocate a standard so high as practically to 
exclude all but those who have received an education of the most 
liberal kind. 
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More regard should be paid to the moral traits of the appli- 
-cant than to his prior intellectual education. 

A young man of natural ability though of moderate education, 
possessing the moral requisites, and prompted either by ambi- 
tion, or prodded by that still greater spur— necessity — may, 
and frequently does, by dint of hard study and close application 
to business, attain to a respectable, and occasionally, to an emi- 
nent posjtion in the profession; but if the applicant for admis- 
sion be dishonest, devoid of truth, lacking the sentiments of per- 
sonal honor, and given to tricky practices, it is morally certain 
that though he may take a high standing among the ‘‘shysters ”’ 
of the profession, he will never. be recognized as a leader among 
lawyers. 

It may be claimed that there are exceptions to this statement ; 
but investigation will disclose that a majority of such exceptions 
are more apparent than real, and that they are usually instances 
of lawyers who after admission have yielded to the great temp- 
tations which beset us on every hand. 

The practice of the profession is a fine school for the educa- 
tion of the head, and numerous are the instances of those who 
have availed themselves of this opportunity for intellectual im. 
provement; but neither the bench nor the bar professes to be a 
school for those in need of moral reformation. They demand of 
anew member that he possess at the time he is admitted an 
unsullied reputation based upon a good moral character. 

But although neither the bench nor the bar is in any sense a 
reform school, much, I think, may be done by the bench to 
strengthen the moral character of the lawyer and to encourage 
him in the cultivation of a regard for his personal honor, and 
this I offer as the second duty of the bench to the bar. 

Raise up the bar which is the foundation and you elevate the 
superstructure — the bench. 

The judge should recognize the fact that every worthy mem- 
ber of the bar is entitled to respect, and should be courteous to 
all, and by his conduct, as well as by the rules of practice, in so 
far as he may without violating the statute, lend the aid of the 


bench in the establishment of the profession upon a high plane 
of morals. 
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The judge as the mouthpiece of the court is often circumscribed 
by the statute, but should do all in his power to enforce an 
observance by attorneys of all proper professional amenities, and 
when free to enforce a verbal stipulation the bench ought to do 
it and make the word of an attorney equal to his bond, and his 
statement as good as his evidence under oath. I mention these 
as but instances; others will doubtless occur to you where the 
bench can accomplish much by setting its seal of disapproval 
upon all attempts of members of the bar to take advantage of 
small technical points and even tricks which too frequently 
cause a failure of justice. 

In following the course here, suggested, the rights of no one 
need be jeopardized, but on the contrary, the business of the 
court would in many cases be greatly expedited, the reputation 
of the bar raised, and the pride of its members in the honor of 
the bench would be greatly enhanced. 

In order that the court may perform its part in this work and 
protect itself and the public interests which it represents, the 
law, in some cases by express statute and in others as a part of 
its inherent powers, has wisely conferred upon it the right to 
supervise all the professional acts of an attorney. Not only that, 
but it may punish, even to the extent of suspension or disbar- 
ment for conduct showing him to be unworthy of his office. 

However odd it may seem at first blush, from this right arises 
another duty of the bench to the bar —to exercise on all proper 
occasions the power of punishing refractory members. This 
should be impartially and justly performed, remembering, how- 
ever, that the punishment should fit the case, and that the posi- 
tion of an attorney is often one of extreme difficulty and of 
varied ‘obligations, which render it difficult to determine to 
whom is due from him the higher duty, and that in cases of 
doubt, some allowance may be made for his zeal in behalf of his 
client. 

Unfit persons will, however, find their way into the legal pro- 
fession as into all other societies, and when an attorney’s con- 
duct shows him to be unworthy of the confidence and esteem of 
the bench and of his associates at the bar, his license should be 
revoked and his name stricken from the roll. 
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The bench should be accurate in the use of words and the 
judge remember that he is not the whole court (and if to indulge 
in a little slang may be permitted, in justification of which, if 
necessary, judicial precedent might be shown, nor is he the 
‘‘only pebble ’’ nor ‘* the whole thing.”’ 

When speaking of himself personally, the judge should not 
confound himself with the court; for it grates somewhat on 
the ear, and shocks the sensibilities, to be told that the court 
has been ill, or, what is still more shocking, ‘‘ indisposed.”’ . 

Courts do not indulge in those excesses which cause such in- 
disposition, and a protest is entered against such aspersions 
upon the court. 

Confusion of terms always produces a confusion of ideas. 
One of the most important as well as frequent duties devolving 
upon a judge is to construe the language of some ignoramus in 
the legislative department of the government who has tried to 
amend the existing law when he was not only ignorant of what 
it was and what the evil and what the remédy, but also both 
ignorant and careless in the use of words. 

Unless the judge be accurate in his language, how is the law 
ever to be settled or the bar to acquire a correct knowledge 
of the law; for operating like a covenant for renewal, each 
successive attempt to explain or construe what has been said 
before will most probably render the ‘* confusion worse con- 
founded.”’ 

The judge as the head of the court properly demands of all 
its officers and others punctuality and implicit obedience to its 
process. Without this the business of the court cannot be 
dispatched; the interests of the public suffer, and all others 
concerned, not only in the particular cause or matter before the 
court, but in the numerous others to follow it, are greatly in- 
convenienced. 

The bench should remember that the tardiness of the judge 
is as detrimental and inconvenient as that of an attorney and 
generally more inexcusable. 

Akin to this duty is the duty of the ates when not on the 
bench to be at all proper hours in his chambers, where he may 
be found by those having business with him. 
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When the cause is on trial or hearing, it is the duty of the 
judge to be prompt in the decision of all questions arising, ex- 
cepting the ultimate question involving the merits of the case. 

As to this he should keep his mind as far as possible ina state 
of equilibrium until the last word has been said by counsel and 
the cause given to him for decision. The bench constantly ad- 
monishes the jury to this effect, and why should not the judge 
do likewise. 

But when the cause is submitted, he should then, with all 
reasonable promptness render his decision, for sometimes ‘* quick 
injustice is better than tardy justice.’’ 

It was observed by Sir Thomas Clark, Master of the Rolls, 
that ‘*there are two things against which a judge ought to 
guard — precipitancy and procrastination.”’ 

Recalling as already stated, that the bench has frequently 
ruled that it would not perform the duties of counsel and that 
rare indeed is the man who can act in the double capacity of 
counsel and judge, "the bench should be ever mindful of the 
words of Lord Bacon: ‘+ Let not a judge meet a cause half way, 
nor give ocassion to the party to say his counsel or proofs were 
not heard ’’ and of his advice on another ocassion that the judge 
‘¢ should not affect pregnancy and expedition by an impatient 
and catching hearing of the counsellors at the bar.”’ 

This same eminent authority in his Essay on Judicature says: 
‘* Putience and gravity of hearing is an essential part of justice 
and an overspeaking judge is no well-tuned cymbal; itis no grace — 
to a judge first to find that which he might have heard in due 
time from the bar, or to show quickness of conceit in cutting 
off evidence or counsel too short or prevent information by ques- 
tions, although pertinent. Judges ought to be more learned 
than witty, more reverend than plausible, more advised than 
confident.’’ 

The bench should be both wise and brave, for ‘* an ignorant 
man cannot, a coward dare not be a good — It should be 
honest and impartial. 

If any partiality is to be shown to the attorneys before it, let 
it be in favor of the young, inexperienced or ditfident contend- 
ing in a just cause against some old Ceasar Kasm of the bar. 
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Other than cases of this sort, advocacy by the bench of the 
cause of either side is one of the most odious infringements of 
the rights of the bar. 

One of the poets has drawn a picture no less just than spirited 
of such a judge. 


‘© Who may enlarge, retrench, 

Create and uncreate and on the Bench 
With winks, smiles, nods and such like paltry arts 
May work and worm into a Jury’s hearts; 
Or baffled there, may, turbulent of soul, 
Cramp their high office and their rights control; 
Who may, though Judge, turn advocate at large, 
And deal replies out bv the way of charge; 
Making interpretation all the way 

_ In spite of facts his wicked will obey, 
And leaving law without the least defense 
May damn his conscience to approve his sense.”’ 


I do not understand that what has been said deprives the 
bench of any of its rights or privileges to supervise, and, if. 
necessary, control the course of the trial, hearing or argument, 
nor that it requires the judge to sit as a composite figure of the 
Sphinx and Patience on a monument merely to give an attorney 
the opportunity to test his powers of endurance and those of the 
Judge, and take up the time of the court in the idle discussion 
of well settled points. 

Nor is it intended to preclude the Judge from ever asking a 
question or throwing out a suggestion. These are frequently 
both timely and useful. 

There is said to be reason in all things, and tact on the part of 
a Judge is quite as useful as on the part of counsel. 

Such are some of the duties which the bench owes to the bar. 
They are all duties which the judge owes to himself; for let the 
bench be but true to itself, and it must follow as the night the 
day, that it cannot then be false to the bar. 

Let it discharge justly, without fear or favor, all of its duties 
to itself and rest content in the assurance of Lord Mansfield, 
that it will be rewarded by ‘‘that popularity which sooner or 
later never fails to do justice to the pursuit of noble ends by 
noble means.”’ 
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THE COURT v. THE MOB. 


If protection of the life of the individual and the security 
which the law vouchsafes to property rights may rightfully be 
classed —as I am convinced .that they may—among the 
choicest fruits of the tree of civilization, then, the all too prev- 
alent tendency upon the part of individuals to disregard the 
established institutions for the administration of justice and to 
constitute themselves complaining witness, judge, jury and exe- 
cutioner is a reaction which ought not to be countenanced. It 
is not surprising that we should find manifestations of this 
reversion tc savagery in Russia where the ferment of revolution 
has weakened the ties which bind society together. But it is 
certainly disappointing to find the same spirit manifested in our 
own country. The race-riots in Atlanta are of a piece with the 
massacre of the Jews at Kishineff, Bialystock, and Siedlce, — 
the. difference, if any, is one of degree rather than of kind. An 
outburst of lawlessness is not changed in character by calling it 
a lynching rather than a massacre. 

There is little room for doubt that the massacres of the Jews 
received encouragement from the official class, who were under 
both legal and moral obligation to stand for enforcement of the 
law, instead of pandering to the mob spirit. While there is not 
the same convincing evidence of official encouragement in the 
case of the race-riot in Atlanta, there is undeniable evidence of 
encouragement from the press of that city. When the Aélanta 
News, by advice and by the offering of a reward, encouraged 
the lynching of negroes, it was taking most effective means to 
bring about the condition of anarchy which followed, it was 
counseling a condition of things which endangered the lives and 
property of the innocent along with the guilty. Unless one is 
warranted in believing that no life or property in the community 
is worthy of protection, he should never incite a mob to action, 
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for the mob has no power of discrimination. One might as well 
set fire to a city and expect the fire to burn only the infected 
houses as to turn loose a body of persons seized with the frenzy 
of the mob and expect them to exercise the power of discrimi- 
nation. 

To what extent the editor of the «* News ’’ reflected the senti- 
ment of the community cannot be ascertained. It is devoutly 
to be hoped that he did not voice the sentiment of the majority 
of the community; but upon the other hand we cannot conclude 
that an editor would persist in advocating a policy of open defi- 
ance of the law, if such a policy were distasteful to all of his 
readers. It is necessary to conclude that the sentiment ex- 
pressed was shared by a considerable number of his readers; 
that, however destructive of the institutions of orderly society, 
his policy was one which struck a responsive chord in the minds 
of those among whom his paper circulated. This conclusion is 
strengthened by the fact that its advocacy of such an anarchistic 
policy has not caused an appreciable decrease in its circulation. 
So long therefore as public opinion in some communities is not 
sufficiently strong to deter editors from counseling open defiance 
of law, the state owes it to itself and its citizens to prohibit by 
statute and to punish with adequate penalties such utterances in 
the press as lead naturally to acts which area disgrace to a state 
claiming to be civilized. No reasonable interpretation of the 
‘¢ freedom of the press’’ can make it include the liberty to in- 
cite the violent and lawless elements of the community to a 
course of action which is in the highest degree criminal. I am 
aware that the trouble is one which calls for more than a mere 
revision of statutes, where a penalty commensurate with the of. 
fense is not already provided for, but in a matter which is so 
vital to its existence the State cannot afford to make a confes- 
sion of entire impotence. As the question is one which comes 
within the police power in the narrowest sense of the term — 
namely, the preservation of peace, order and security —it can 
with no show of reason be said to be outside the proper sphere 
of functions of the State. 

But when legislation shall have done all it can, the task is by 
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’ no means complete. The malady of which such eruptions are a 
symptom is by no means a skin disease but one which attacks 
the social organism in its most vital part. In disorders as fun- 
damentai as this, legislation can do but little if not accompanied 
by a healthy growth of public sentiment in favor of enforce- 
ment of and submission to the law. The conviction must take 
root in the popular mind that the general welfare is promoted 
when the protection of life and property are guaranteed by a 
resort to legal institutions rather than left to the caprice of the 
individual. 

Whether we consider it from the standpoint of the welfare of 
the individual or from that of the welfare of the social body, 
one of the most valuable achievements of civilization consists in 
the safeguards which it throws about human life. As a result 
of centuries of experience it has evolved an elaborate system of 
institutions, the purposes of which are the protection and en- 
largement of the lives of its members. Its development of the 
méans of transportation tends to protect life against the pitiless 
ravages of famine; its discoveries in sanitary science decrease 
the suffering and fatalities due to pestilence and disease; its 
inventions and organizations offer some degree of protection 
against lightning, flood and fire; its police and courts of jus- 
tice furnish to the individual a protection against encroachments 
upon his rights by others. 

Time was when these functions were performed, if performed 
at all, by the individual. But gradually it has come to be real- 
ized that in all of them the State has some useful function to 
perform, so that they are now performed in whole or in part 
either under its direction or through its own agents. This dele- 
gation of power has not, as a rule, been made in accordance 
with any abstract theory as to the sphere of State activity, but 
rather because, as a result of experience, it became evident that 
such functions could be more advantageously performed by the 
State than by the individual. While the duty to refrain from 
committing crime still rests upon the individual, its punishment 
has been almost entirely transferred to the State, and it is with 
a consideration of this matter that the present discussion is 
immediately concerned. 
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It will not do to attempt a justification of this reversion to a 
savage stage on the ground that it is no worse than a strike- 
riot; for that also is without justification either in law or expe- 
diency. It rarely happens that a strike-riot furthers the purpose 
of the strike — an increase in wages or improvement in the con- 
ditions of labor —and even when it does the gain is not com- 
mensurate with the cost. Participation in a riot involves a 
greater or less sacrifice of manhood, and any increase of wages 
if secured at such a sacrifice is purchased at too high a price. 

To speak plainly, lynching is homicide of a wilful, premedi- 
tated sort —it is murder; and of course its character is not 
improved when it takes on the aggravated form of a race-riot. 
The fact that several participate in it does not change the charac- 
ter of the act; nor does the specious plea that it is for the pur- 
pose of furthering the cause of justice. The truth is that such 
lawlessness is resorted to for the purpose of gratifying a desire 
for revenge — a remnant ef savagery. 

Were lynching necessary in order to protect the life of society 
it would be justifiable, for the community as well as the indi- 
vidual has the right of self-defense. But experience has amply 
demonstrated that it is neither necessary nor effective as a means 
for protecting society; but, on the contrary, it causes an in- 
crease in crime. Nor would we reasonably expect it to be other- 
wise, for it necessarily has a brutalizing effect upon the members 
of the mob in particular and upon the community in general. It 
cheapens human life and destroys respect for law, — and what- 
ever lessens that feeling of sancity for human life and whole- 
some respect for law, which are characteristic of the civilized 
man, renders your life and mine less safe. 

The mob excuses itself, and a great many well-meaning peo- 
ple are wont to excuse it, on the ground that ‘* hanging was too 
good for him,’’ that ** the brute deserved all the punishment he 
got,”’ etc., etc. Grant all this and the main consideration has 
not been touched. We have not merely the claims of the crimi- 
nal to consider, but those of the community as well, and viewed 
from the standpoint of the community, every consideration of 
law, morality and expediency demands that the criminal shall be 
disposed of in a way least brutalizing to its members and least 
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subversive to its peace and good order. The view which con- 
siders merely the criminal is altogether too narrow. Yet, even 
the criminal has a right to be treated in accordance with law. 

Broadside attacks upon the courts, and complaints as to their 
failure to administer justice furnish neither excuse nor justifi- 
cation for advocating a lawless course of conduct. These com- 
plaints are as old as the law itself. No doubt the courts do 
sometimes fail to measure up to the highest standard of effi- 
ciency. Granted that they are at times too slow, at times hyper- 
technical. Yet in our saner moments we must admit that the 
administration of justice is much safer in their hands than in the 
hands of the mob; for in the mind of the latter, judgment has 
been dethroned and blind passion holds sway. 

But what of the remedy? This is to be sought in two direc- 
tions, a more healthy and vigorous disapproval by public opinion 
and a more thorough-going administration of justice through the 
regularly established channels. No form of lawlessness or 
anarchy should be winked at by the orderly members of a com- 
munity; but should be condemned in no uncertain tone. In- 
fractions of the law by a large number of persons should be 
branded with as much ignominy as if by a single individual — 
nay even more, because they are more dangerous. If under 
existing laws, or the present state of public opinion, they cannot 
be punished, there should be no unnecessary delay in revising 
the former and regenerating the latter. The conviction of a 
few lynchers as murderers, and of those who incite them to 
action as accomplices, and punishment according to their de- 
serts, would exert a very wholesome influence upon those in 
whom the respect for the law has either vanished or become 
intermittent. 

Epwin Maxey. 
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THE PRIVILEGE OF SILENCE AND THE IMMUNITY 
STATUTES. 


The privilege of silence contained in the fifth amendment to 
the constitution of the United States reads: — ‘+ Nor shall any 
person be compelled, in any criminal case, to be a witness 
against himself.’’ Many similar provisions are contained in 
the State Constitutions. Theprinciple, upon which these vari- 
ous constitutional enactments are founded, is the ancient com- 
mon law maxim ’’ nemo tenetur seipsum accusare.’’ It is a rule 
of evidence whereby any person or party called as a wittess in a 
civil or criminal proceeding has, if he chooses, the privilege of 
silence by refusing to answer any question put to him on direct 
or cross-examination, the answer to which, if true, will disgrace 
him, or tend to render him liable to criminal prosecution. The 
theory upon which the maxim has been interpreted by the many 
adjudications, is that a witness must not be placed in jeopardy 
through his own testimony. 

Much has been said against the rule in that it is not appli- 
cable to modern conditions, that it has outlived its usefulness, 
that it is a hindrance to the very object of evidence — to ascer- 
tain the truth, — and that the guilty may use the privilege as a 
shield; still it cannot be denied that it may be the main protec- 
tion of the innocent; for a person may be placed in such circum- 
stances, connected with the commission of a criminal offense, 
that if required to disclose other facts within his knowledge he 
might, though innocent, be considered guilty. That the maxim 
in its interpretation and application is undergoing such changes 
and modifications as to meet all modern requirements and still 
retain its original importance is apparent and this is in accord- 
ance with the natural evolution of legal principles. 

In the general application of this principle the courts are uni- 
form in their decisions; only in certain aspects of its applica- 
tion the courts are not agreed. 
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The general doctrine has been well established that the privi- 
lege of silence can be invoked in all cases where the answer of 
the witness may subject himself to imprisonment, fine, forfeiture, 
or penalty which may result from criminal or civil proceedings ; 
that the right of privilege is personal to the witness; that he 
alone has the right to invoke, its protection; that he alone has 
the right to waive the privilege; that he must claim it in good 
faith and that the right in all cases to decide whether his answer 
will incriminate him or tend to incriminate him does not rest 
solely with him. On the other hand the doctrine is not so well 
settled as to what extent the claim of privilege is left to the de- 
termination of the witness and to what extent he is held to waive 
it by consenting to answer some questions, or at what stage of 
an examination he must insist on his privilege in order to avoid 
a waiver. There is a class of cases where the witness —not being 
advised of his privilege of silence — has testifiedin part, and the 
court seeing his danger has advised him and thereafter allowed 
him the right of privilege. There is another class of cases where 
a witness, evidently ignorant of his rights, had spoken before 
he could be cautioned and the court has put him on his guard 
and allowed the testimony, to which a full examination could 
not be had, to be stricken out. There is a class of cases that 
make a distinction betweena witness proper and an accomplice, or 
party in interest. It is not quite clear why an accomplice, who 
admits his guilt by seeking to implicate others, should claim 
immunity from exposure about the very matter which he is will- 
ing to confess. In cases where a party in interest volunteers to 
testify in his own behalf the rule is not so liberally construed in 
his favor as in the cases of disinterested witnesses who are sum- 
moned to testify in controversies between others. Cases in 
which the privilege may be claimed are those where a witness, 
if he answers, may subject himself to imprisonment, fine, for- 
feiture, or penalty; where the witness is asked whether he has 
been accused of stealing; whether stolen goods had been found 
in his possession;! is questioned as to how he testified on a 
former trial, relative to the matter in question ;? is questioned as 
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to the signs and tokens by which horse-thieves are known and 
recognized by each other ;! is questioned whether he voted in an 
action to try title to office; ? is questioned as to whether he had 
gone through bankruptcy without mentioning the claim in con- 
troversy ; * is questioned concerning his acts as a railway con- 
ductor in not accounting to the company for money collected, 
whether he had passed free in the cars, or whether he had sold 
tickets below the regular prices; * where a woman is questioned 
when on trial for felony whether she was not accused of stealing 
or taking things not her own, while living with A and whether, © 
when she left, she was not followed, and the things taken from 
her; ® is questioned in a case of seduction as to her acts of un- 
chastity with others.6 In all these cases the witness may claim 
the privilege. 

Cases in which the privilege may not be claimed are illustrated 
where a witness, in a bastardy case, was asked, after it was 
shown that the circumstances were such that the ‘act would not 
have been criminal, whether he had ever had sexual intercourse 
with the prosecutrix; ’ where a witness for the prosecution was 
asked, in a trial for a riot, whether.he is a member of a secret 
society organized to repress a sect to which the defendant be- 
longs; * where a constable was asked, when testifying before a 
grand jury, whether he knew of any house in a certain place 
‘* where spirituous liquors are sold;’’® where a witness was 
properly subpoenaed before a grand jury and asked what ‘* person 
or persons have bet on faro.’’ 


Law. 


The fact that certain principles of natural justice which had 
become fixtures in the jurisprudence of the mother country were 
incorporated as amendments to the Constitution gives sanction 


1 State v. Wilson, 8 Iowa 407. 7 Ford v. State, 29 Ind. 541. 

2 State v. Olin, 23 Wis. 309. 5 People v. Christie, 2 Park (N. Y.) 

8 Taylor v. McIrwin, 94 Ill. 488. Cr. 579. 

4 Eaton v. Farmer, 46 N. H. 200. ®° Hunt v. McCalla, 20 Ia. 20. 

5 Howell v. Commonwealth, 5 10 Ward v. State, 2 Mo. 120; 
Gratt. (Va.) 644. : Warner v. State, 13 Lea (Tenn.) 52. 


6 Reed v. Williams, 5 Sneed (Tenn ) 
580. 
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to a cursory review of the construction given to these principles 
by the English Courts. In the early application of this rule of 
evidence or maxim, ‘* Nemo tenetur seipsum accusare,’’ some 
difficulty was encountered in its interpretation in such manner 
as to preserve at the same time the rights of the party, the priv- 
ilege of the witness, and the prerogative of the court. The 
courts construed the maxim to mean that a witness is not only 
not bound to answer a question which would incriminate him, 
but he is not bound to anwer any question, the answer to which 
tends to criminate him;! that he has the privilege to object to 
answer a question which he thinks will tend to his crimination, 
though the answer would not lead to an immediate conclusion of 
guilt;? and that the court retains the prerogative to decide 
whether the question propounded would tend to criminate the 
witness or not.® 

This latter point was more fully decided in the leading case 
of Queen v. Boyes.‘ Here the court held (Cockburn, C. 
J.), that in order to entitle a witness to the privilege of silence, 
the court must determine from the facts and circumstances in 
the case as wellas from the nature of the evidence to be adduced 


from the witness, whether there is reasonable ground for the . 


apprehension of danger if the witness is forced to answer, and 
in case danger of self-incrimination arises great latitude should 
be allowed him in judging for himself of the affect of any par- 
ticular question. The apprehended danger must be real and 
appreciable, not of any imaginary and unsubstantial character. 

If the danger would arise only in some extraordinary and 
barely possible contingency, so improbable that no reasonable 
man would suffer it to influence his conduct, it will not be al- 
lowed to interfere with the administration of justice. With 
these reservations the court is bound to insist on a_ witness 
answering unless he is satisfied that the answer will tend to place 
the witness in peril.5 In Adams v. Floyd,® it was held 


1 Rex v. Slaney, 5 Car. and Payne 3 Malomey v. Bartley, 8 Camp- 


Rep. 213. bell’s Rep. 210. 
2 Cates v. Hardacre, 3 Taunton’s 41B. and Smith. 811. 
Rep. 424. > In re Reynolds, 20 Ch. Div. 294. 
3H EN. 351. 
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that wheré the answer to any question might tend to incriminate, 
disgrace, or expose a witness to unfavorable comment, the privi- 
lege to answer is left to his own conscience. 

At what stage of the trial and in what manner the privilege 
may be claimed has been decided in the leading case of Queen 
v. Garbett.! In this case the court held that it made no 
difference in the right of the witness to ask protection although 
he had answered in part, he still was entitled to claim the privi- 
lege at any stage of the inquiry, and that no answer forced from 
him by the presiding judge, after such a claim could afterwards 
be considered in evidence against him and that, if a witness 
claims the protection of the court on the ground that his answer 
would tend to criminate him, and there appears reasonable 
grounds to believe that it would do so, he is not compelled to 
answer, and if obliged to answer notwithstanding, what he says 
must be considered to have been obtained by compulsion, and 
cannot afterwards be considered in evidence against him. The 
mere declaration of a witness on oath that he believes that the 
answer would tend to criminate him is sufficient and conclusive, 
where no other sufficient circumstances appeared in the case to 
induce the judge to believe that the answer would tend to crimi- 
nate the witness.” 


INTERPRETATION OF THE CONSTITUTIONAL GUARANTY. 


Before entering upon this subject it is to be noted here that 
it was early decided that the fifth amendment to the Constitu- 
tion of the United States does not operate upon a witness testi- 
fying in the State courts, as the first eight amendments to the 
Constitution are limitations only upon the powers of Congress 
and the Federal courts, and are not applicable to the several 
States, except so far as the fourteenth amendment may have 
made them applicable.* 


1 2 Car. and Kirwan Rep 474. Buckley, 20 How. (U. 8S.) 84; Twit- 
212C. B. 762. chell rv. Commonwealth, 7 Wall 321, 19 
Barron v. Baltimore, 7 Pet. 284,8 Ed. 223; Presser v. Illinois, 116 U. 
L. Ed. 627; Fox v. Ohio, 5 How. (U-_ §, 252. 
S.) 410, 12 L. Ed. 2138; Withers v. 
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In the many cases that have arisen under the fifth amend- 
ment and the various similar provisions contained in the State 
Constitutions a two-fold construction has been given the 
maxim which has led to a distinction being made as to the 
‘rule of law applicable to a question, the direct answer to which 
may fix a stain of infamy on the character of the witness, and 
a question, the answer to which may have a tendency to impli- 
cate the witness in a criminal charge for which he may be 
prosecuted. The object of the first is to save the witness from 
being the herald of his infamy, and of the second from himself 
furnishing the means of his punishment. 

In cases where the tendency has been to apply the first rule 
of construction the courts have held that the refusal of the 
witness to answer any question which might tend to incrimi- 
nate, disgrace, or expose him to unfavorable comment rests 
largely with his own conscience and feeling of responsibility.' 
Chief Justice Marshall in this case summarizes the rule as 
follows: ‘It is the proyince of the court to judge whether any 
direct answer to the question which may be proposed will fur- 
nish evidence against the witness. If such answer may dis- 
close a fact which forms a necessary and essential link in the 
chain of testimony which would be sufficient to convict him of 
any crime, he is not bound to answer it, so as to furnish matter 
for that conviction. In such a case the witness must himeelf 
judge what his answer will be, and if he say, on oath, that he 
cannot answer without accusing himself, he cannot be com- 
pelled to answer.”’ 

In Merluzzi v. Gleason, it was held that it was within the 
province of the court to extend the privilege of silence to a 
witness where his affirmative answers to a question would tend 
to degrade and disgrace him, and it was entirely superfluous to 
inquire of him why he did not answer. If it reasonably appears 
from the question and the facts that the answer will have a ten- 
dency to expose the witness to a penal liability, or to any kind 
of punishment, or to a criminal charge the witness is not bound 
to answer;* or if the witness says that the answer may tend to 


1 1 Burr’s Trial 244. 3 Simmons v. Holster, 13 Minn. 
2 59 Md. 214. 236. 
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convict him and on that account refuses to answer, and the court 
imagines any state of facts under which the answer might 
lead to such a result, the witness may insist upon his right to 
the privilege of silence. In re Tappan and Douglass,! even where 
a witness who claimed the privilege had instigated the prosecu- 
tion and had made a sworn statement upon the facts of the in- 
formation to the effect that the allegations thereof were true, 
his conduct was held not to amount to a waiver of his constitu- 
tional privilege when called upon as a witness upon the trial of 
the accused.? 

Finally, if a direct answer to a question will disgrace a wit- 
ness and fix a stain of infamy upon his character so as to im- 
pair his credibility as a witness, he is not bound to answer un- 
less the proposed evidence be material to the issue in the trial.* 

In Ex parte Rowe,* the court held that a witness can even 
exercise his privilege of silence when the answer would tend to 
destroy his credibility. It is held in Miskimmins v. Shaver, 
that the court cannot compel the witness to disclose what crime 
‘the answer would tend to convict him of, as such disclosure 
would defeat the very object of the constitutional privilege ; but 
it must appear to the court, from the very character of the ques- 
tion, and the other facts adduced in the case, that there is some 
tangible and substantial probability that the answer of the wit- 
ness may help to convict him ofa crime; or, it must appear to the 
court from the nature of the evidence which the witness is called 
to give, that there is reasonable ground to apprehend that 
should he answer, he would be exposed to a criminal prosecution. 
‘‘ Where it is not so perfectly evident and manifest that the anawer 
to the question called for cannot incriminate so as to preclude all 
reasonable doubt or fair argument the privilege must be recognized 
and protect ed.’’ 

Mr. Justice Field in his separate dissenting opinion in Brown 


19 How. Pr. 894. monwealth v. Roberts, Brightly 109 
2 Samuel v. People, 164 Ill. 379. Welden v. Burch, 12 Ill. 874. 
3 People v. Mather, 4 Wend. 229; 47 Cal. 184. 

Zouman v. Peopie, 1 N. Y. 379; Com- 5 8 Wyom. 392. 


* People v. Forbes, 143 N. Y. 81 . 
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v. Walker,' stated the doctrine very effectually when he said: 
‘« It is conceded as an established doctrine, universally assented 
to, that a witness claiming his constitutional privilege cannot be 
questioned concerning the way in which he fears he may incrimi- 
nate himself, or, at least, only so far as may be needed to satisfy 
the court that he is making his claim in good faith, and not as 
a pretext. To establish such good faith on the part of the wit- 
ness in claiming his constitutional privilege of exemption from 
self-incrimination, where he is examined as a witness in a crimi- 
nal case, he may be questioned as to his apprehension of crimi- 
nating himself by his answer, but no further.’’ 

This ancient privilege of the law of evidence that a witness 
shall not be compelled, in any proceeding to make disclosure or 
to give testimony which will tend to criminate him, or subject 
him to fines, penalties, or forfeitures, is based upon two 
grounds, one of policy and the other of humanity. Policy is a 
variable term. What may be policy at one time and under one 
set of conditions, might not be policy at another time under 
another set of conditions, and for that reason the rule of law is 
given different interpretations at different times and in different 
jurisdictions. In evidence of this it will be noted that the ten-. 
dency in modern times is to establish the doctrine, that it is not 
conclusive from the statement of the witness that his answer to 
the question or questions will tendto incriminate, although he is 
judge of the effect of the answer, and he is not bound to disclose 
any facts or circumstances to show how the answer would affect 
him, for it is within the province of the court to determine under 
all the circumstances of the case whether such is the tendency 
of thequestion put to him, and whether he shall be required to 
answer.” 


1161U.S. 591. 

2 Kishner v. The State, 9 Wis. 140; 
State v. Duffy, 15 Iowa 425; Chamber- 
lin v. Willson, 12 Vt. 491, 36 Am. Dec. 
356; People v. Forbes, 143 N. Y. 219; 
People v. Mather, 4 Wend. 299; Cal- 
houn v. Thompson, 56 Ala. 166; Fort 
v. Buchanan, 113 Fed. 161; Emery’s 


Case, 107 Mass. 181, 9 Am. Rep. 22; 
Ex parte Senior, 87 Fla. 1, 32 L. R. A. 
135; Ex parie Boscowitz, 84 Ala. 468; 
Stevens v. The State, 50 Kan. 712, 32 
Pac. 350; Re Nichell, 47 Kan. 734; 27 
Am. 8t. Rep. 315; People v. Brewer, 
27 Mich. 134; Warner v. Lucas, 10 
Ohio 335. 
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EXCEPTIONS AND LIMITATIONS. 


As stringently as the general rule of the privilege of silence 
has been interpreted there are, however, certain well founded 
exceptions. For example: ‘if, at the time of the transaction 
respecting which the testimony is sought, the acts themselves 
did not constitute an offense, or if, at the time of giving the 
testimony, the acts are no longer punishable, if the statute cre- 
ating the offense has been repealed, if the witness has been 
tried for the offense and acquitted, or, if convicted, has satisfied 
the sentence of the law, if the offense is barred by the statute 
of limitations, and there is no pending prosecution against the 
witness, he cannot claim any privilege under the provision of 
the Constitution.! 

If a witness, being cautioned that he is not compelled to an- 
swer a question that may criminate him, elects to waive his 
privilege and chooses to answer, he is bound to answer all ques- 
tions relative to that transaction, and cannot afterwards take an 
objection to any further question that has a tendency to in- 
criminate him.? So if a witness does not avail himself of the 
privilege of silence on the ground of incrimination, neither of the 
parties can object to his testimony.? Neither party is called 
upon to contend for the rights of a witness who does not demand 
protection, and, if compelled to, testify against his will, it does 
not follow that the testimony, competent without objection on 
his part, should not go to the jury for what it is worth; * and 
the objection that an answer will incriminate him must be taken 
by the witness himself.5 Further, a witness, who, with full 
knowledge of his rights, consents to testify about the very mat- 
ter that may incriminate him, without choosing his privilege, 
must submit to a full legitimate cross-examination in reference 


1 Ex Parte Cohen, 104 Cal. 534. Chamberlain v. Willson, 12 Vt. 491; 
2 Dixon v. Vale, 1, C. and P. 278; Lockett v. State, 63 Ala. 5; People v. 
State v. K., 4 N. H. 562; Low v. Freshour, 55 Cal. 375. 
Mitchell, 18 Me. 372; Coburn v. Odell, 3 State v. Foster, 23 N. H. 348. 


10 Foster (N. H.) 540; Norfolk ». 4 Boyer v. Teague, 106 N. C. 576, 
Gaylord, 28 Conn. 309; Austin v. 11S. E. 679. 
Prince, 1 Simmons, 348; Common- 5 State v. Wentworth, 65 Me. 284, 


wealth v. Pratt, 126 Mass. 463; 20A. St. R. 
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thereto.! So, a party who under a statute takes the stand on 
his own behalf, may be subjected to ‘cross-examination upon 
his statements made in his examination in chief.? 

A witness is compelled to answer if a prosecution for a crime, 
concerning which he is interrogated, is barred -by the statute of 
limitations.? Also where a witness who has"already received a 
pardon cannot longer claim his privilege, for the reason that the 
offense has been wiped out.* 

In conclusion it may be said that all the cases cited reveal that 
the protection given has not been construed literally, and con- 
fined to an exemption from his testifying in a criminal case in 
which he himself is prosecuted, but that the privilege of silence of 
which he can avail himself has been extended to all cases in 
which his evidence might tend to subject him to a criminal pros- 
ecution, imprisonment, fine, forfeiture or a penalty, and that he 
may be questioned within certain limits and when he waives his 
privilege he must submit to a complete unfolding of the trans- 
action. 


Immunity STATUTES. 


Although the doctrine is well settled that the rule of the priv- 
ilege of silence does not apply where the testimony to be intro- 
duced cannot possibly be made the grounds for, or in aid of, a 
criminal prosecution against the witness, still in its application 


1 Foster v. Peirce, 11 Cush. 437, 59 
Am. Dec. 153; Commonwealth v Pratt, 
126 Mass. 462; Commonwealth v. Tri- 
der et al., 143 Mass. 180; State v. K., 4 
N. H. 562; Amherst v. Hollis, 9 N. H. 
107; Coburn v. Odell, 30 N. H. 540; 
Norfolk v. Gaylor, 28 Conn. 309; 
Chamberlain v. Willson, 12 Vt. 491; 
People v. Freshour, 55 Cal.:375; Fos- 
ter v. People, 18 Mich. 266; Lombard 
v. Maybury, 24 Neb. 674. 

2 East v. Chapman, 3 Ca. & P. 570; 
State v. Wentworth, 65 Me. 234; Siate 
v. Witham, 72 Me. 531; State v. Rob- 
erts, 52 N. H. 492; Commonwealth v. 
Bonner, 97 Mass. 587; Commonwealth 
v. Morgan, 107 Mass. 199; Common- 


weaith v. Muilen, 97 Mass. 545; Con- 
ners v. reople, 50 N. Y. 240; People v. 
Casey, 74 N. Y. 893. 

3 varkhurst v. Lowten, 1 Merivale 
391; Calhoun v. Thompson, 66 Ala. 
166; Mehanke v. Cleland, 76 Iowa, 
401; Weldon v. Bureb, 12 Ill. 374; 
United States v., Smith, 4 Day (Conn.), 
121; Close v. Oiney, 1 Denio, 319; 
People v. Mather, 4 Wend. 229; Will- 
jams v. Farrington, 11 Cox Ch. R. 


202; Floyd v. State, 7 Texas, 215; 
Wolfe v. Goulard, 15 Abbott’s Pr. 
336. 


4 Roberts v. Allatt, 1 Moody & Mal- 
kin, 192; Queen v. Boyes, 1 B. & S. 
311. 
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to the construction of immunity statutes the decisions have not 
been uniform in their interpretations. There are two lines of 
decisions construing immunity statutes; one holds that before 
the constitutional privilege of silence can be taken away by the 
legislature, there must be absolute indemnity, or in other words, 
complete amnesty to the witness an absolute wiping out of 
the offense —so that he can no longer be prosecuted for it.! 
In the other line of decisions it is held that a witness cannot 
invoke the constitutional privilege of silence where by the 
statute he is exempted from liability for an offense concerning 
which he may be compelled to give evidence; or from any pros- 
ecution, or any penalty or forfeiture, on account of any trans- 
action to which he may testify; and that a statute of this kind 
sufficiently satisfies the guaranty against self-incrimination.? 
In Counselman v. Hitchcock, the Immunity Statute read as 
follows: ‘* No evidence given by the witness shall be in any man- 
ner used against him, in any court of the United States, in any 
criminal proceeding.’’ The court held that the statute was not 
co-extensive with the constitutional provision and the witness 
was not compelled to answer, because the statute fell short of 
the constitutional provision, in that the disclosure of the circum- 
stances, source, and means of the offense might be used effect- 
ually in a subsequent prosecution against the witness for his 
participation in that very offense, without using his answer on 
the witness stand as evidence or direct admissions against him ; 
whereas Brown v. Walker, supra, arose after Congress had, 
under the intimation in Counselman v. Hitchcock, amended the 
law, and provided that the witness required to testify in the cases 
designated should not be prosecuted or subjected to any penalty 
or forfeiture for or on account of any information, matter, or 


1 Callenv. Commonwealth, 24Grat- This case modifies Counselinxn 


tan, 624; Emery’s Case, 107 Mass. 172; 
9 Am. Rep. 22; State v. Nowell, 58 N. 
H. 314; Counselman v. Hitchcock, 142 
U. S. 547, and many other cases. 

2 Floyd v. State, 7 Texas, 215; Ez 
parte Cohen, 104 Cal. 524; 26 L. R. A. 
423; 38 Pac. 64; 43 Am. St. Rep. i27; 
Brown v, Walker, 161 U. S. 547; 90.L. 
Ed. 819; 5 Interst."Com. Rep. 369. 


Hitchcock, 142 U.S. 547, and practi- 
cally settles the law on this question. 
See also State v. Morgan, 113 N. C. 
743; Interstate Commerce Com. v. 
Baird, 194 U. S. 25; 4 L. Ed. 860; 24 
Sup. Ct. Rep. 

3 Supra. 

4 Supra; U. S. Comp. Sts., i901, 
p. 3137, 
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things, concerning which he may testify. The court held that 
this statute gave absolute immunity against prosecution for the 
offense to which the question related, and deprived the witness 
of his constitutional right of silence. 

In State v. Jack,' the court held that where the immunity 
afforded by: the statute is co-extensive with the constitutional 
privilege, it is sufficient protection for a witness to prevent him 
from invoking the constitutional privilege of silence. 

There are two opinions that have recently been rendered under 
similar conditions by the Supreme Court of Wisconsin, in which 
a peculiar situation has been brought about in that one of the 
opinions, Rudolph v. State,? follows the law as expounded in 
Walker v. Brown, supra, while the other, State v. Murphy,? 
follows the law as expounded by Judge Humphrey in the so- 
called Packer’s Cases. 

In conclusion, Justice Marshall gives an excellent summary of 
the purport and constructlon of the statute saying: — 

‘¢(1). The statute does not wipe out the offense about which 
the witness might heve refused to answer. It creates a bar to 
the prosecution for the offense. The offense with its attendant 
moral turpitude is left just the same, but by force of the statute 
the public is remediless. 

‘¢(2). The statute is not broader than the constitutional 
guaranty for which it was intended to be a substitute. The 
very idea of a substitute suggests the limitation of one as that 
of the other. In other words, that they are equivalents, one 
being exchanged, by force of the law, for the other. 

‘*(3). ** The statute does immune because of evidence given 
other than that of self-incriminatory character; such as without 
the statute would be obscured by the constitutional privilege of 
silence. 

‘©(4). For the statute to operate there must be evidence 
under real compulsion, not mere right of compulsion. That is, 
there must be coercion to the extent of the witness being called 
to testify under such circumstances that he would be liable to 


1 67 Kansas 387, 1 L. R. A. (n. 3s.) 3 107 N. W. 470. 
167; aff. Sup. Ct. Nov. 27, 1905. 4 142 Fed Rep. 808. 
2107 N. W. 466. 
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punishment as standing in defiance of the court if he refuses to 
do so. In that situation only does the law relieve him from the 
necessity of expressly claiming his privilege. Until the law then 
lays its hand on the party so that resistance would be defiance 
of the court, the statute does not intervene. 

(5). Inthe term no person Shall be prosecuted or subjected 
to any penalty for or on account of any transaction, matter, or 
thing concerning which he may testify or produce,’ etc., the term 
‘transaction, matter, or thing’ has reference to any of the 
designations, to an event of a criminal character. Each is one 
of a species, a synonym, in a great part, for either of the others. 
The familiar rule ‘ nocitur a sociis’ applies. The evidence 
spoken of is evidence of an incriminating character, as to a 
transaction giving rise to a cause of action to punish for a 
crime, or a thing giving rise to such cause, or a matter giv- 
ing rise to such cause, in which the witness participated. It 
has no reference to any remote circumstance, not in itself a 
basis for such a cause. In other words, the law contemplates 
only a situation as regards an event, whether denominated a 
transaction, a matter or a thing, where under the constitutional 
privilege of silence, the person compulsorily called to testify 
might refuse to speak, but for removal of the precise danger 
which such privilege was designed to shield him from. So the 
statute becomes active whenever and wherever the constitutional 
privilege would otherwise operate ; and that activity ceases when 
that would otherwise not intervene. It is a substitute, and that 
only.”’ 


Construction oF Immunity STaTures. 


The construction of immunity statutes rests upon these 
grounds: first the immunity must cover the prosecutions under 
the Federal law or the State law as the case may be; second, the 
immunity must be conditioned on the truthfulness of the dis- 
closure; and third, the immunity must be co-extensive with the 
constitutional privilege. Statutes of this kind must be con- 
strued with reference to its manifest object, so as to carry out 
its object consistently with the Constitution, and are to be lib- 
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erally construed in favor of a personal privilege.1_ In Hale v. 
Henkel,’ the court held that the privilege jagainst self-incrimina- 
tion is purely personal to the witness and does not extend to 
another person or to the corporation of which he is an officer or 
employé. The court going more into detail regarding con- 
struction, in ex parte Cohen, supra, said: ‘* A statute is to be 
construed with reference to its manifest object except as such 
object may be defeated by the language of the statute itself. 
The language used is not to be enlarged beyond its ordinary con- 
struction for a purpose of effecting such object, nor on the other 
hand is it to receive such a technical or limited construction as 
will defeat the manifest purpose of the statute. If the lan- 
guage is susceptible of two constructions, one of which will 
carry out and the other will defeat the such manifest object, it 
should receive the former construction. So, too, if a statute is 
susceptible of two constructions, one which is consistent with 
the Constitution and the other repugnant thereto, it should be so 
construed as to be effective rather than void. Any statute in- 
volving a personal privilege or right conferred upon an individ-. 
ual by the Constitution is to be liberally construed in favor of 
the individual.’’ 

The construction must be reasonable, not strained and artifi- 
cial, and when the court can clearly see that a person is fully 
protected from the effects of his testimony, he should be 
required to give evidence, even though it may show him to have 
been guilty of a criminal offense. And when an immunity is 
couched in the same language as the Constitution, the language 
of the statute will receive the same construction as that of the 
Constitution and be held to grant immunity from fine, imprison- 
ment, forfeiture, or penalty.3 


FRANKLIN A. BEECHER. 
DETROIT, MICHIGAN. 


1 Ex parte Cohen, 104 Cal. 524. 6 Sup. Ct. 437; 29 L. Ed. 746; Counsel- 
2 26 Sup. Ct. Rep. 370; 62 C. L. J. man v. Hitchcock, 142 U.S. 547; 
343, with notes. Brown v. Walker, 161 U.S. 491. 


8 Coffee v. U. S., 116 U. S. 436, 
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LORD CLARENDON—A STRIKING FIGURE IN THE 
LEGAL HISTORY OF ENGLAND. 


History, we often say, repeats itself, and one of its most 
curious repetitions is illustrated in the careers of Chief Justice 
Fortescue and Lord Clarendon. As Chief Justice Fortescue 
was the most trusted servant of Henry VI., fought on his side 
in the great civil war of the Roses, and, when the cause of his 
royal master was irretrievably lost at Tewekesbury, followed his 
son —the young Prince Edward— into exile in France and 
became a father to his youth; with just fidelity and fortune did 
Lord Clarenden two centuries later serve his royal master 
Charles I. in that other civil war which he has 30 vividly 
described for us, stood by his side at Edgehill and Marston Moor, 
and, when the Royalist cause was finally lost, attended the young 
Prince Charles to France and Holland, and was a father to his 
gay and giddy youth. Edward Hyde — Lord Clarendon — has 
many titles to fame. He was a most able statesman, an admir- 
able historian, a great judge, the grandfather of two Queens of 
England; but more honorable to him than any of these things is 
the constancy, the wisdom, and the integrity with which he 
shaped his course during a period in our national annals of unex- 
ampled difficulty for lovers of their country. 


PARENTAGE AND CHOICE OF CAREER. 


He was a born man of affairs, and it is not a little strange 
that so active and ardent a spirit as his should have come of 
quiet, stay-at-home parents. His father for the last thirty years 
of his life never visited London; his mother was never there at 
all. «* They enjoyed,’’ their son tells us, ‘‘ and improved their 
estate in the country ’’ —it was at Dinton, in Wiltshire — «+ kept 
good hospitality in their houses, brought up their children well, 
and were beloved by their neighbors.’’ Like the Vicar of 
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Wakefield’s family, ‘‘ all their adventures were by the fireside, 
and their migrations from the blue bed to the brown.’’ There 
were nine children, of whom the future Chancellor was the third, 
and, as a younger son, he was destined for the Church but, while 
he was still at Magdalen College, Oxford, the death of his elder 
brother changed his prospects, and the Bar was chosen for him 
in place of the Church; his name appears, in the recently pub- 
lished Minutes of the Middle Temple Parliaments, among the 
admissions of 1627. 

This choice of the bar was doubtless dictated by the circum- 
stance that he had an uncle— Sir Nicholas Hyde—who was a 
distinguished lawyer, treasurer of the Middle Temple, and shortly 
afterwards Chief Justice of the King’s Bench, under whose 
auspices young Hyde might naturally be expected to rise in the 
profession; and the learned Sir Nicholas did his part. He 
would every night put a case in law to his nephew, and he took 
him as his marshall on circuit; but, as happens to so many who 
come to the study of the law fresh from the liberal culture of 
the university, the law seemed to him, at first, harsh and crabbed, 
and he could not bring himself to an industrous pursuit of it, 
the Middle Temple Minutes show that he was fined three times 
for neglecting readings. His love was given rather to polite 
learning and study, in which, his father, being a good scholar, 
he had always been conversant. London, too, owing to te war 
with Spain and France, was just then fullof soldiers—swaggering 
blades of the bobadil and pistol type—and Hyde, like Sir Mathew 
Hale, wasted sometime with these idle and dissoluteassociates. He 
soon, however, quitted them, without any ‘signal debauchery ;”’ 
but, looking back at the dangers of such evil companionship, he 
would say that he had more cause to be terrified than the man 
who had galloped over Rochester Bridge in the dark and, look- 
ing back in the morning, saw it broken down behind him. 


PLAGUE-VEXED LonpDon. 


Nor were bad companions the only danger of London then. 
There was the plague. We are accustomed to think of the 
Great Plague of London as an isolated calamity; but, in truth, 
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the plague was endemic in London and constantly breaking out. 
During the year 1593 over 10,000 persons — Stow tells us — died 
of it, and its visitations are recorded again and again in the Black 
Books of Lincoln’s-Inn. Thus in 1603 ‘the sickness growes 
dangerous,’’ and term is adjourned; in 1604 there is ‘* no read- 
ing in Lent because of the plague.’’ In 1625 the ‘ sickness ”’ 
again ‘* growes dangerous, and the commons of the House is bro- 
ken up.’ In 1630 it appears again ‘‘ dangerously dispersed in 
divers places in and about ye city and suburbs;’’ and again in 
1636, 1637 and 1640. Young Hyde caught it, and he had no 
sooner recovered than, going the Cambridge Circuit, he was 
attacked by the other dire disease, the small-pox, which ‘* spread 
over him very furiously, and had so far prevailed over him that 
for some hours both his friends and physicians consulted of 
nothing but the place and manner of his burial.’? He got over 
it, but not long after the same disease carried off his young and 
beautiful wife—a daughter of Sir George Ayliff of Wilt- 
shire — to whom he had only been married six months. It is 
difficult for us in these days of happy immunity to realize what 
a scourge small pox was to an earlier age— a scourge more ter- 
rible in the beauty it blasted even than in the life it quenched. 
By his marriage Hyde had become allied with many noble 

families —the Villiers among them — and his social qualities 
helped his success. Though assiduous in his profession, he was 
not a slave to it, but kept both his friends at court and about 
town, and his friends were among the best men of his time — 
Selden, Ben Jonson, Charles Cotton, the companion of Isaac 
Walton; Carew and Edmund Waller, the poets; Sir Kenelm 
Digby, Hales, Chillingworth, the Earl of Pembroke, Lord Cov- 
entry, and the Earl of Essex. ‘* He never was so proud,’’ he 
said, ‘* or thought himself so good a man as when he was the 
worst man in the company.’’ He must already in 1634 have 
achieved a good position at the Bar, for he was one of the four 
conductors of the masque which in that year was given by the 
Inns of Court to testify their loyalty to the King and their 
disapproval of Prynne’s indecent attack on the stage in his 
Histriomastix, with its oblique reflection on the Queen. His 
chambers mark his progress. He had come down from a half 
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chamber on the fourth story to a whole chamber on the second 
floor of Pump-court. 


Intropuction To Laub. 


The occasion of his introduction to Laud reveals him as a bold 
and rising spirit. It happened on this wise. The Lord Treas- 
urer —the Earl of Portland —had required the merchants of 
London to unlade their ships at the Custom House quay. The 
merchants protested against this act of tyranny, and petitioned 
the king against it. The petition came to the ears of Laud, 
who was told that it was ‘‘in the hands of Mr. Hyde who had 
drawn it, and was of counsel with the merchants throughout 
the whole proceeding, and was so warm in it that he had ex- 
ceedingly provoked the Lord Treasurer.’’ Laud asked who 
Hyde was, and learned that he was a young lawyer of the 
Middle Temple who was not afraid of being counsel for the 
merchants when all men of name durst not appear for them; 
that he was ‘* generally known,’’ and had married — this was 
his second wife—a daughter of Sir Thomas Aylesbury. 
With this clue, Laud got Sir Thomas Aylesbury to procure 
him an interview. Hyde went to the Archbishop, found him 
alone in his garden at Lambeth, was very civilly received, 
told to bring his petition and papers, and altogether made a 
very favorable impression on Laud. The acquaintance soon 
ripened into intimacy, and was of great service to Hyde. 
It might have been of great service to the kingdom, too, had 
Laud been one who could read the signs of the times, for 
Hyde had early seen and strongly pressed on Laud the impolicy 
uf the King’s, ‘* unseasonable, unskillful, and precipitate disso- 
jations of Parliament; it was,’’—he said— ‘*the source from 
which these waters of bitterness we now taste have flowed.’’ 
Royalist though he was, Hyde was strongly opposed to arbitrary 
measures. He protested against billeting soldiers on people 
who would not lend the King money, or pressing them for the 
navy. He eloquently denounced the illegality of the Court of 
York and the Court of Honor, which inflicted cruel punish- 
ments for any words slighting to the nobility. He took an 
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active part in bringing Strafford to justice. His name appears— 
on seven out of the twenty-one committees of the Parliament 
of 1640. 


Hype ADHERES TO THE KiNnG’s Party. 


But as time went on and the usurpations and encroachments 
of the House of Commons grew, especially when episcopacy was 
in danger, he became more and more estranged from the Par- 
liamentary party, and threw in his lot with the King. In siding 
with Charles his aim still was, however, to moderate the King’s 
counsels and promote conciliation. Every night he and Lord 
Falkland and Sir John Colepepper met at the King’s request to 
consider his affairs and to give him advice, and, had Hyde’s ad- 
vice been followed, England might have been spared the Civil 
War. But Charles spoilt all by his headstrong and high-handed 
conduct, in particular by his incredible folly in going down to the 
House and arresting, or trying to arrest, the five members. That 
spark kindled the conflagration. The whole history of this 
memorable struggle is depicted for us with admirable vigor and 
fidelity in the pages of Clarendon’s great work. Like Thucyd- 
ides writing of the Peloponnesian War, Lord Clarendon sat 
down to write the History of the Great Rebellion fresh from the 
scenes he describes. Like Thucydides, he had personally known 
the chief actors in the drama. Hence the charm and value of 
his work, especially in its masterly portraitures of men like 
Oliver Cromwell and Lord Falkland, of Hampden, and Charles 
I., of Laud and Strafford. It was commenced and a large 
part of it written in Jersey, whither the King had sent Hyde 
in charge of the Prince of Wales. 

‘¢ The King,’’ he says, ‘‘ never imagined that it would enter 
their ’’ — the rebels — ‘‘ thoughts to take away his life,’’ but 
judged it better for the cause that he and the Prince should not 
run the risk of being taken prisoners together, and there was no 
one in whom he had at this time such confidence as Hyde. In 
a private letter to the Queen, Charles writes: ‘‘I must make 
Ned Hyde Secretary of State, for the truth is I can trust no one 
else!’’ After Hyde left with the Prince for Jersey, in 1646, he 
and the King never met again. Three years afterwards Charles 
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passed to the scaffold through the window of the banqueting 
chamber at Whitehall. Many hard things have been said of 
Charles I., but listen to the words of Lord Clarendon, than whom 
no one has a better claim to speak. ‘*He’’ — the King —he 
says, ‘* was the worthiest gentleman, the best master, the best 
friend, the best husband, the best father, and the best Christian 
that the age in which he lived had produced. Andif he was not 
the best King, if he was without some parts and qualities which 
have made some Kings great and happy, no other Prince was 
ever unhappy who was possessed of half his virtues and endow- 
ments and so much without any kind of vice.”’ 


Lapy Farrrax aT THE Triat or I. 


On the first day of that memorable occasion—the King’s 
trial in Westminster Hall, when Charles confronted the High 
Court of Parliament with a placid courage which has half re- 
deemed his fame, and ‘* Bradshaw bullied in a broad-brim- 
med hat’? —‘** there was an accident happened,’’ says Claren- 
don, ‘* which may be fit to be remembered. When all those 
who were commissioners had taken their places and the King 
was brought in, the first ceremony was to read their com- 
mission, which was the ordinance of Parliament for the trial; 
and then the judges were all called, every man answering to 
his name as he was called; and the president being first 
called and making answer, the next who was called being the 
General Lord Fairfax, and no answer being made, the officer 
called him the second time, when there was a voice heard, 
which said ‘he had more wit than to be there,’ which put 
the court into some disorder, and somebody asking who it 
was, there was no other answer but a little murmuring. But 
presently, when the impeachment was read and that expression 
used of ‘all the good people of England,’ the same voice, in 
a louder tone answered, ‘No! nor the hundredth part of 
them!’ upon which one of the officers bade the soldiers give 
fire into that box whence those presumptuous words were ut- 
tered. But it}was quickly discerned that it was the General’s — 
wife—the Lady Fairfax—who had uttered both those sharp 
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sayings, who was presently persuaded or forced to leave the 
place to prevent any new disorder. She was of a very noble ex- 
traction, one of the daughters and heirs of Lord Vere of Tilbury, 
who, having been bred in Holland, had not that reverence for 
the Church of England as she ought to have had, and so had un- 
happily concurred in her husband’s entering into rebellion, 
never imagining what misery it would bring upon the kingdom; 
and now abhorred the work in handas much as anybody could 
do, and did all she could to hinder her husband from acting any 
part in it. Nor did he ever sit in that bloody court, though out 
of the stupidity of his soul he was throughout outwitted by 
Cromwell, and made a property to bring that to pass which 
could very hardly have been otherwise effected.’’ 


A Kine Wirnovur a Kincpom — Cuartes II, at tHe HaGus. 


And now began the dreary period of royal exile, of poverty 
and discontent, of fresh plots and fresh disappointments, of 
faction, jealousy and intrigue. Through it all Hyde bore him- 
self with courage, firmness and dignity, and ,the young King 
recognized his services by making him his Chancellor. It was 
indeed a barren honor. Writing in December, 1652, Hyde says, 
‘* The King is reduced to greater distress than you can believe 
or imagine. * * * Ido not know that any man is yet 
dead for want of bread, which really I wonder at. I am sure 
the King himself owes for all he hath eaten since April; and I 
am not acquainted with one servant of his who hath a pistole 
in his pocket. Five or six of us eat together one meal a day 
for a pistole a week, but all of us owe for God knows how many 
weeks to the poor woman that feeds us. At this time I have 
neither clothes nor fire to preserve me from the sharpness of 
the season. Iam so cold that I am scarce able to hold my pen, 
and have not three sous in the world to buy a faggot. * * * 
My poor family at pay (which breaks my sini is in as 
sad a state as I am.’ 

The most interesting episode of the exile was Charles’ attempt 
to regain his throne by a Scotch army and his defeat at Wor- 
cester. He told Clarendon when he got back all the adventures 
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he had met with in escaping after the battle, and they form an 
engrossing chapter in Clarendon’s History — he told him how he 
climbed into an oak tree and sat all day securely hidden among 
the thick leaves — 


“ While far below the Roundhead rode 
And hummed a surly hymn:”’ 


how when it was dark they set off, climbing over hedges and 
ditches, the walk of eight or nine miles being made the more 
grievous to the King by the weight of his boots; how they came 
to a poor cottage, and were lodged in a little barn full of hay, 
and fed ‘* with a piece of bread and a great pot of buttermilk, 
which the King thought the best food he had ever eaten;’’ how 
he changed clothes with his host, even to his shirt — fearing the 
fine linen might betray him —and put on an old pair of shoes, 
which in walking galled him so much in crossing hedges and 
ditches that he threw them away and walked the rest of the way 
in his stockings; his feet so hurt with thorns and stones that he 
many times threw himself upon the ground, preferring to be 
taken to going on; how he came to Bentley Hall — the original 
of Scott’s Woodstock — and was hidden away in a secret cham- 
ber there; how he travelled on horseback as servant to a niece 
of the house; how they reached Lyme, in Dorsetshire; how 
nearly they were detected by a blacksmith, who noted from the 
shoes of their horses how many counties they had travelled 
through; how the captain of the vessel failed them; and how at 
last he got on board a little bark at Shoreham and reached in 
safety the coast of Normandy. 


Tue 


But meantime England was growing sick of the Puritan 
régime —the reign of the saints — of there being no ‘* cakes and 
ale,’’ of the theaters being closed and the bear baitings stopped, 
** not because they gave pain to the bear, but because they gave 
pleasure to the people.’’ Oliver’s death hastened the inevitable 
revulsion of feeling, and on the 25th May 1660, Charles IT. 
landed amidst general rejoicings, with his Chancellor in his train. 
It was a proud moment, this of the Restoration for Hyde. He 
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was created Earl of Clarendon, and took his seat as Chancellor 
in what his reporter calls that ‘‘ great sanctuary of plain dealing 
and honesty ’’ —the Court of Chancery — ‘‘ a fair, ruddy, fat, 
middle-statured, handsome man,’’ as one describes him at this 
time. Alas! alas! for the instability of human greatness. Only 
seven years after his triumphant return he had been deprived of 
the Great Seal and was again an exile —a living illustration of 
the truth of the Psalmist’s warning, ‘‘ Put not your trust in 
princes.”’ His greatness had made him enemies, and his enemies 
had conspired his downfall. And great indeed he was at this 
time, ‘‘ with all his blushing honours thick upon him’’ — greater 
than almost any subject except the ‘* Kingmaker’’ has ever been. 
He was at the head of a:fairs; his was the hand that held the 
helm of State; his the hand that distributed honors and re- 
wards —that made and unmade. What ‘threatened to be at the 
outset an untoward affair turned in the end only to enhance his 
power and dignity. Anne Hyde—the Chaneellor’s only 
daughter, and a handsome maiden -—had been appointed maid 
of honor to the Queen, a post not a little perilous to virtue in 
so dissolute a Court; andin 1660, we find Pepys’ cousin — Lord 
Montagu —telling him a story ‘* how the Duke of York’’ — 
afterwards James II.—*‘‘hath got my Lord Chancellor’s 
daughter with child, and that she do lay it to him, and that for 
certain he did promise her marriage, and had signed it with 
his blood, but that he will not; so that the thing is very bad for 
the Duke and them all.’” Nor probably would the Duke have 
married her — for he had done the same sort of thing before — 
had it not been the daughter of the all-powerful Chancellor. 
There was much gossip, of course, but a month or two after- 
wards the marriage was publicly owned, and the Duke of York 
brought his lady to wait on the Queen, who received her very 
graciously. 


CrLarENDON House — La BELLE STEWART. 


To fit his state as father-in-law to the presumptive heir to the 
throne, Lord Clarendon had set about building himself a mag- 
nificent mansion at St. James’ on the site of what is now Albe- 
marle street. Pepys went to see it building, having heard as he 
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says, so much of it from Mr. Evelyn, and thought it ‘‘ the finest 
building ever I did see, and will be a glorious house — Green- 
wich (the palace) being nothing to it.’’ Evelyn was in rap- 
tures over it: ‘*I have never seen a nobler pile. It is without 
hyperbole the best contrived, the most useful, graceful, and 
magnificent house in England. I except not Audley End. 
Here is state and use, solidity and beauty, most symmetrically 
combined together.’’ This fine house was ‘‘ bravely furnished,”’ 
too, with pictures of England’s worthies— with poets and phil- 
osophers; for Lord Clarendon was like Lord Bacon in enjoying 
splendor. When he went to visit Evelyn it was ‘* with his purse 
and mace borne before him.’’ No wonder in that Vanity Fair 
of Whitehall there were spirits who ‘‘did not love to see the 


Chancellor so great.’’ There were the discontented Royalists, | 


who thought they had not received the due reward of their 
fidelity. There were the Court favorites —the Duke of 
Buckingham, Sir Charles Barkeley, and my Lord Ashley — 
and the ladies of pleasure — my Lady Castlemaine at the 
head of them — who hated him for his unfashionable virtues 
and because he thwarted their plans or stood in their 
way. There was the mob, who believed the Chancellor had 
got a handsome bribe for selling Dunkirk to the French, and 
was spending it on building this new palace of his; who be- 
lieved, too, that he was somehow the cause of the queen having 
no children, in order that the children of his daughter — Annie 
— might succeed to the throne. Then there was the King, 
who had his own grievance against the Chancellor about Ja 
belle Stewart. This lady was the most charming of all the 
beauties whom Lely’s pencil has preserved for us —so, at least, 
thought Mr. Pepys, no mean judge. That worthy tells us how 
one day he followed the Court up into Whitehall, all the 
ladies ‘‘ talking and fiddling with their hats and ;feathers, and 
changing and trying one another’s by one another’s heads 
and laughing, and how it was the finest sight, considering 
their great beautys and dress, that ever he did see in all his 
life. But above all’’— he goes on—‘‘Mrs. Stewart in this 
dress, with her hat cocked and a red plume, with her sweet 
eye, little Roman nose, and excellent taille (shape), is pow 
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the greatest beauty I ever saw I think, in my life, and if ever 
woman can do exceed my Lady Castlemaine.”’ 

The King was madly in love with her, and, marriage being 
the only way, for she was virtuous, would have married her; 
but the Chancellor, disapproving, like Wolsey, in the case of 
Annie Boleyn, nipped the royal project in the bud by marrying 
the lady clandestinely to the young Duke of Richmond — to the 
deep displeasure of the King. Thus causes of offense grew, 
and already in May (15) 1663 —little more than two years 
after the Restoration — Pepys could enter in his diary: ‘ It 
seems the present favourites have cast my Lord Chancellor 
upon his back past ever getting up again.’’ Pepys himself 
had a great admiration for Lord Clarendon. ‘*To my Lord 
Chancellor,’’ he says, (14th July, 1664), ‘* and I have heard 
several trials wherein I perceive my Lord is a most able and ready 
man.’ A year or two later (13th Oct., 1666), referring to the 
committee for Tangier, over which the Chancellor presided, he 
says: ‘*And indeed I am mad in love with my Lord Chancel- 
lor, for he do comprehend and speak out well, and with the 
greatest ease and authority that ever I saw a man in my life.’’ 


IMPEACHMENT AND DownFALL. 


But neither his great abilities, his virtues, or his past services 
could save him from the rancor of his enemies. Articles of 
impeachment were exhibited against him; and one told Pepys 
‘¢heido think really that they will cut off my Lord Chancellor’s 
head.’’ It is unnecessary to go into the articles of impeach- 
ment. They were, as Evelyn says, ‘‘ trivial and frivolous.’’ 
The King himself sent to the Lords to tell them he knew most 
of them to be false. Among other things, the Chancellor was 
charged with having said that the king was * not fit to govern.”’ 
‘*Why! ”’ said the king, ‘‘ that is no news, for he hath told me 
so twenty times, and but the other day he told me so,’’ and made 
matter of mirth of it. The Chancellor, having the mens sibi 
conscia recti, for a long time stood his ground, desiring that he 
might be brought to trial if he had done anything to lose his 
office, but the tide ran too strong against him. The Great Sea 
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was taken from him, and even then his enemies were not satisfied, 
and, to save the situation, the king sent the Bishop of Winches-. 
ter to tell the Chancellor from him that ** it was absolutely neces- 
sary for him to be gone.’’ On the 9th December, 1667, Evelyn 
went to visit him. ‘* I found him, ”’ he says, ‘¢ in his garden at 
his newly built palace, sitting in his gout wheel-chair, and seeing 
the gates set up towards the north and the fields. He looked 
and spake very disconsolately. After some while deploring his 
condition, Itook my leave. Next morning 1 heard he was gone; 
though I am persuaded that had he gone sooner, though but to 
Cornbury, and there lain quiet, it would have satisfied the Par- 
liament. That which exasperated them was his presuming to- 
stay and contest the accusation as long as it was possible, and 
they were on the point of sending him to the Tower.’’ A few 
years afterwards he died — still in exile — at Rouen. 


ARREST OF THE MeMBERsS. 


One passage must suffice as a sample of Lord Clarendon’s 
great work. Articles of high treason had in 1642 been 
exhibited by the King against five members of the House of 
Commons — Hampden, Pym, Holles, and two others—and a 
serjeant-at-arms was sent from the King to demand the persons 
of the five members to be delivered to him, to which the House 
answered that ‘‘ the members should be forthcoming as soon as 
a legal charge should be preferred against them.’’ This is Clar- 
endon’s description of the scene which followed: 

‘*The next day in the afternoon the King, attended only by his. 
own guard and some few gentlemen who put themselves into their’ 
company on the way, came to the House of Commons, and com- 
manding all his attendants to wait at the door and to give offense. 
to no man, himself, with his nephew, the Prince Elector, went 
into the House, to the great amazement of all; and the Speaker 
leaving the chair, the King went into it, and told the House he 
was sorry for that occasion of coming to them; that yesterday he 
had sent his serjeant-at-arms to apprehend some that, by his. 
command, were accused of high treason, whereunto he expected 
obedience, but instead thereof he had received a message. He 
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declared to them that no King of England had been ever or 
should be more careful to maintain their privileges than he would 
be; but that in cases of treason no man had privilege; and there- 
fore he came to see if.any of those persons whom he had accused 
were there, for he was resolved to have them wheresoever he 
should find them; and, looking then about and asking the Speaker 
whether they were in the House, and he making no answer, he 
said he perceived the birds were flown, but expected they should 
be sent to him as soon as they returned thither; and assured them 
on the word of a King that he never intended any force, but 
would proceed against them in a fair and legal manner, and so 
returned to Whitehall. But not without a hostile demonstration, 
‘* the rude people’’—as he passed along — ‘* flocking together 
and crying out, ‘ Privilege of Parliament! ‘ Privilege of Parlia- 
ment!’ some of them pressing very near his own coach, and 
amongst the rest one calling out with a very loud voice: ‘To 
your tents, O Israel.’’’ It was the trumpet note that sounded 
the beginning of the battle. — E.-M., in Law Times, November 
11, 1905. 
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INTERNATIONAL CONFERENCE AT RIO DE 
JANEIRO. 


The Peace of Westphalia did not create international law, but 
it made a true science of international law realizable. The 
treaty-settlement made during the year 1648 in the first body 
that can be called a diplomatic congress in the modern sense of 
that term survived without a break as the public law of Europe 
down to the French Revolution. The Grotian system,— de- 
pending upon a full and unqualified recognition of the doctrine 
of territorial sovereignty, from which flow the corollaries that 
all States are formally equal, and that territory and jurisdiction 
are coextensive, — was made the basis of the settlement embod- 
ied in the Peace of Westphalia, so far as the written treaty law 
was concerned; and upon that basis it has been claimed from 
that day to this, that, before the law of nations, the legal — 
of the greatest and smallest States are identical. 

While such has ever been the legal theory the practice has 
been far otherwise. Such rights and such equality have always 
been enjoyed sub modo,—that is, subject to the irresistible 
power vested by what is called the conventional or higher law in 
a committee composed of the representatives of a few of the 
greater States acting in behalf of the whole. That primacy or 
overlordship gradually developed outside of the written treaty 
law since the Peace of Westphalia, represents the common su- 
perior who actually succeeded to the place made vacant by the 
collapse of the Holy Roman Empire as an_ international 
director. How to limit and restrain that primacy or 
overlordship, whether vested in one or more of the greater 
states, has ever been, as it is to-day, the problem ‘involved in 
the maintenance of the balance of power. To depress the 
house of Hapsburg and to keep Germany disunited were 
among the leading purposes of the Peace of Westphalia in 
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which the foundations of the system of balance were laid,—a 
system that proved strong enough to save from annihilation or 
annexation all the smaller States down to the partition of Poland 
begun in 1772. After only one notable interruption the system 
of balance thus established, with all its defects, still survives. 
While it may be true that the tendency manifested at times by 
Great Britain, during the last century, to assume a position of 
isolation and the recent military preponderance of Germany 
may have seriously modified the idea of a system of balance as 
understood in Europe sixty years ago, such system cannot be 
saidto be obsolete. Nothing is better understood in European 
diplomacy to-day than the fact that a primacy or overlordship 
is still vested in the Concert composed of Great Britain, Russia, 
France and Austria, a combination into which Italy was ad- 
mitted in 1867. No student of international law can fully 
comprehend the nature of that Concert without having in mind 
an outline, at least, of the history of the more important Eu- 
ropean treaties made during the long interval which devides the 
Congress of Westphalia from the Congress of Berlin. 

Subject to the primacy or overlordship vested in the Concert 
of Europe every European State, great or small, is in legal theory 
equally independent. As the rules which regulate their rela- 
tions are supposed to afford to one the same general rights 
and obligations that are afforded to another, and ,as these rules 
have, as yet, developed no formal, superior judicial or adminis- 
trative authority the consequence is that every State is ac- 
corded the right to determine for itself when its rights 
have been invaded. Every State which considers itself 
aggrieved enjoys the sole right to determine the redress it shall 
exact and whether in the given case it has exhausted all the 
peaceful remedies ,to secure redress. Every State is, in legal 
theory, accorded complete sovereignty over persons and proper- 
ties within its jurisdiction, and, as a consequence, every injury 
to the person and property of foreign subjects within its juris- 
diction may be legally ascribed to the act of the State which 
may resort to the use of force or war as a recognized legal 
remedy by which States may settle their differences. Every 
State, like an individual, is entitled to maintain a progressive 
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existence, and to protect itself from debilitation and destruction. 
An injury to the subject of a State is to that extent, in law, an 
injury tothe particular State, whose dignity and reputation, 
ecomomic and social welfare are so intimately bound up in the 
maintenance of the persons and property of its subjects as to 
compel it to guard jealously every invasion of their inter- 
national rights. While States have, as a general rule, declined, 
for reasons of domestic expediency, to exercise their legal rights 
to collect the public bonds of foreign States due their sub- 
jects they have never admitted that they have not the right to 
do so. International law permits each State to determine for 
itself both the conditions under which it is justified in using 
force, and the extent to which it shall go in the use of it, 
to collect the public debts due its subjects by another State. 
It has undoubtedy been the general practice of States in such 
matters to afford to their subjects only their unofficial good 
offices. They have generally considered it incompatible with 
their dignity to allow themselves to become debt collecting 
agencies for unprincipled speculators, or even for meritorious 
claimants when their motives might be misunderstood by sister- 
States, or when unforeseen diplomatic complications might arise 
out of such acts. And yet in the famous circular sent out by 
Lord Palmerston in 1848, to the British representatives in for- 
eign States it was said, that ‘‘ it might happen that the loss oc- 
casioned to British subjects by the non-payment of interest 
upon loans made by them to foreign governments might be- 
come so great that it would be to high a price for the nation to 
pay * * ® and in such a state of things it might become the 
duty of the British government to make these matters the sub- 
ject of diplomatic negotiations.’’ When in the year before Lord 
Palmerston had taken occasion in Parliament to indicate the right 
of the British government to make war against Spain for the re- 
covery of the public debts due British subjects, he said: ‘+ This 
is a question of expediency, and not a question of power; there- 
fore, let no foreign country which has done wrong to British sub- 
jects deceive itself by a false impression either that the British na- 
tion or the British Parliament will forever remain patient under 
the wrong.’’ A notable intervention of three monarchical Euro- 
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pean powers in the internal affairs of a republican American 
State was provided for in a Convention made at London, Octo- 
ber 31, 1861, between Great Britain, France and Spain, for the 
declared purpose of enforcing the payment of certain claims 
against Mexico held by citizens of the contracting powers and 
of securing for the future more perfect protection for their per- 
sons and property. While the allies disavowed any purpose to 
acquire territory, or ‘‘ to exercise in the international affairs of 
Mexico any influence of a nature to prejudice the right of the 
Mexican nation to choose and constitute the form of its govern- 
ment,’ plain provision was made for a war of conquest and 
for a military occupation subject only to the limitation that the 
conquered should be permitted ultimately to set up such a civil 
regime as they might deem best. ‘* In declining in December, 
1861, to participate in the concerted action of Great Britain, 
France and Spain to force Mexico to settle the claims including 
public debts, due their respective subjects. Mr. Seward as Sec- 
retary of State, said: ‘* The President does not feel himself at 
liberty to question, and he does not question, that the sover- 
eigns represented have undoubted right to decide for them- 
selves the fact whether they have sustained grievances, and to 
resort to war with Mexico for the redress thereof, and have 
a right also, to levy the war severally or jointly.’’ When 
in December, 1865, it became necessary for the government 
of the United States to terminate the intervention of France 
in the internal affairs of Mexico, notice was given that friend- 
ship with that country must cease, ‘* unless France could deem 
it consistent with her interest and honor to desist from the 
prosecution of armed intervention in Mexico to overthrow the 
domestic repuolican government existing there, and to estab- 
lish upon its ruins the foreign monarchy which has been at- 
tempted to be inaugurated in the capital of that country.’’ 
Thus by virtue of the primacy or overlordship over the New 
World vested in it through the growth of the Monroe Doc- 
trine, the government of the United States, so soon as its 
freedom of action was assured by the successful termination of 
the Civil War, undertook to indicate to France that there existed © 
profound national discontent by reason of the fact ‘that the 
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French army which is now in Mexico is invading a domestic repub- 
lican government there, which was established by her people 
and with whom the United States sympathized most profoundly, 
for the avowed purpose of suppressing it and establishing upon its 
ruins a foreign monarchical government, whose presence there, 
so long as it shall endure, could but be regarded by the people of 
the United States as injurious and menacing to their own chosen 
and endeared republican institutions. ‘* Thus the government of 
the United States clearly defined what its attitude would be when- 
ever any foreign State, as the result of a debt collecting expedi- 
tion, attempts to enter into possession, directly or indirectly of 
any part of the soil of this hemisphere not originally possessed 
by it. The honor belongs to President Cleveland of having for 
the first time clearly and scientifically defined the primacy of the 
United States in this continent by virtue of which it claims the 
right to act as final arbiter and to carry out its decree by force, 
if necessary, whenever « controversy is pending between a Euro- 
pean power and an American State, whose consequences threaten 
an extension of the European system in this hemisphere. In 
order fully to develope that idea that President, when intervening 
in the affairs in Venezuela near the close of 1895, maintained that 
‘if the balance of power is justly a cause for jealous anxiety 
among the governments of the old world, and a subject for our 
absolute non-interference, none the less is an observance of the 
Monroe Doctrine of vital concern to our people and their govern- 
ment.’” Thus, in a clear and consistent form was finally reached 
the conclusion that the same supreme directing and arbitrating 
power, which inthe Old World is vested in the Concert of Europe, 
is, in the New, vested in the government of the United States 
actingalone. As aneminent English publicist has lately expressed 
it: ** What in Europe is done after long and tedious negotiations, 
and much discussion between no less than six countries, can be 
done in America by the decision of one cabinet discussing in 
secret at Washington.’”! 

Such was the condition of things on this side of the ocean 
when, in response to a circular letter issued by the Emperor of 


1 Lawrence Principles of Int. Law, pp. 65, 66, 247. 
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Russia in January, 1899, more than one hundred delegates of 
twenty-six powers assembled at the Hague in May, 1899, of which 
twenty were European, four Asiatic, and two American, each 
power having one vote. After permanent organization had been 
completed President De Staal stated in his opening address «* We 
shall also undertake in a special manner to generalize and codify 
the practice of arbitration, of mediation and of good offices. 
These ideas constitute, so to speak, the very essence of our task. 
The jurisdiction given to the great arbitral tribunal then estab- 
lished, was purely voluntary. The treaties merely provided an 
arrangement of the arbitration of international disputes, and 
left each State free to decide whether in a given case it would 
invite, or if invited, would refuse the remedy of arbitration. 
Article 19 of the Hague Convention, in which reservation was 
made that, ‘‘ independently of existing general or special treat- 
ies, imposing the obligation’’ to arbitrate, simply provided that 
the signatory powers should have ‘ the right to conclude ’’ at 
any time ‘* new agreements, general or special, with a view to 
extending the obligation’’ to arbitrate. The phrase ‘ extend- 
ing the obligation ’’ relates to any ** obligations’’ which might 
be subsequently under arbitration treaties that were at the time 
in force between the parties, not to any ‘ obligation’’ to arbi- 
trate imposed by the Hague Convention, because there was 
none. The conference firmly rejected all proposals to make ar- 
bitration in any way obligatory. Since that time a most earnest 
and persistent effort has been made to clothe the Hague tribunal 
with more or less definite and compulsory jurisdiction through 
a system of treaties which now number more than fifty. Such 
treaties are divisible into two distinct classes: first, those in 
which a large number of States express a willingness to submit 
to compulsory arbitration that large number of international 
claims of a business or financial character which involve neither 
the vital interests nor honor of the contracting States; second, 
those in which a few small States, like Holland and Denmark, 
Chile and the Argentine express a willingness to submit all pos- 
sible differences to arbitration. A notable illustration of the 
first class is the Anglo-French Arbitration Treaty of 1893 in 
which the high contracting parties agreed as follows : — 
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ArTICLE I. — Differences of a judicial order, or relative to 
the interpretation of existing treaties between the two Con- 
tracting Parties, which may arise, and which it may not have 
been possible to settle by diplomacy, shall be submitted to the 
Permanent Court of Arbitration established by the Convention 
of July 29, 1899, at The Hague, on condition, however, that 
neither the vital interests, nor the independence or honor of the 
two Contracting States nor the interests of any State other 
than the two Contracting States are involved. 

ArtIcLE II. —In each particular case the High Contracting 
Parties, before addressing themselves to the Permanent Court 
of Arbitration, shall sign a special undertaking determining 
clearly the subject of dispute, the extent of the Arbitral powers 
and the details to be observed in the Constitution of the Arbitral 
Tribunal and the procedure. 

ArticLE III. —The present arrangement is concluded for a 
duration of five years from the date of signature. 

At the Hague Conference the Central and South American 
Republics were not represented — Mexico and the United States 
were the only American States invited. And yet despite the 
neglect with which they were treated at the outset the Central 
and South American States have, since the adjournment of The 
Hague Conference been actively organizing a system of concert 
through which they may be able to bind themselves by its re- 
sults. The American historian of the Conference ( Holls) says: 
‘*The American commissioners at The Hague did not fail to 
remember that, with the exception of the Mexican delegates, 
they were the sole representatives of the Western Hemisphere, 
and in the entire course of the Conference, and especially in 
the discussions in the Comite d’Examen,-careful effort was 
made to safeguard the peculiar interests of Central and South 
America.”’ 

Under such circumstauces it is not strange that the dele- 
gates of the United States should have qualified their acceptance 
of Article 27 of the Arbitration Treaty, by the following 
Declaration : 

‘* Nothing contained in this Convention shall be so construed 
as to require the United States of America to depart from its 
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traditional policy of not entering upon, interfering with, or en- 
tangling itself in the political questions or internal adminis- 
tration of any foreign State, nor shall anything contained in 
the said Convention be so construed as to require the relinquish- 
ment by the United States of America of ite traditional atti- 
tude toward purely American questions.’’ 

Thus the Monroe Doctrine first officially communicated to the 
representatives of all the great powers in such a way as clearly 
to indicate to them that, not even in the interest of universal 
peace, was this government willing to sacrafice any part of that 
system which rests upon the conviction that ‘* our first and fun- 
damental maxim should be never to entangle ourselves in the 
broils of Europe; and second, never to suffer Europe tc inter- 
meddle with Cis Atlantic affairs. Such was the prelude to the 
meeting of the Pan-American Conference which assembled in the 
city of Mexico on October 22nd, 1901, and embracing delegates 
of the United States of America, of the United States of Brazil, 
of the United States of Mexico, of the United States of Ven- 
ezuela and of the Republics of Argentine, Bolivia, Chile, Colum- 
bia, Costa Rica, Equador, Guatemala, Hayti, Nicaragua, Para- 
guay, Peru, Salvador and Uraguay. The first serious difficulty 
which arose in the body thus constituted grew out of an at- 
tempt, made by an influential and aggressive group, to force 
the adoption of a scheme of compulsory arbitration. But this 
danger was averted; and the Conference was saved from failure 
through a compromise resulting in a general adhesion to The 
Hague Convention. A great step forward was taken, however, 
in this Conference by the proposal for the establishment of an 
international court of claims. The committee introducing the 
project said: 

‘*The difficulties at present existing, in the opposition of 
some of the delegates to the Conference in the way of negotia- 
tion of a general treaty of compulsory arbitration, do not exist 
in the case of the subject matter of this proposed Convention. 
The questions enumerated in Article I are independent of those 
political and social issues which arouse the passions of nations, 
or which are connected directly with their vital interests. 
Moreover, these questions are, as a rule, merely of a legal char- 
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acter. It is now proposed to submit such cases to The Hague 
tribunal in accordance with the tendencies of which this assem- 
bly has given such unanimous evidence.’’ 

Under the terms of Article I it is provided that: 

‘¢ The high contracting parties agree to submit to arbitration 
all claims for pecuniary loss or damage which may be pre- 
sented by their respective citizens and which, in accordance 
with international law, can be submitted through diplomatic 
channels and cannot be amicably adjusted through such channels, 
provided such claims exceed the sum of ten thousand dollars in 
gold; and provided further, that such claimants have not volun- 
tarily served or aided, subsequently to the ratification of this 
protocol, the enemies of the government against which the claim 
is presented.”’ 

Thus at last, a beginning has been made, by a considerable 
group of nations, in their effort to establish compulsory arbitra- 
tion in reference to the settlement of a certain class of legal 
claims which should be adjudicated between States as between 
individuals. 

The question of the relation of the European States to Latin 
American States, so far as the forcible collection of debts ‘is 
concerned was reopened by the war which Great Britain, Ger- 
many and Italy made against Veuezuela, in 1902, to force the 
acknowledgement and payment of the pecuniary claims which 
their respective subjects held against Venezuela. Sefor Calvo, 
for many years the distinguished minister of the Argentine Re- 
public, had for a long time maintained that the first-class Pow- 
_ers, in their transactions with the Latin-American States should 
observe the rule which requires subjects to exhaust the judicial 
remedies of the debtor State before their State interposes to 
present their claims diplomatically. As that method of pro- 
cedure was not satisfactory to the three powers who attempted 
to coerce Venezuela, steps were taken which forced the declara- 
tion of a new doctrine now known as the ** Drago Doctrine.’’ In 
1892, Dr. Louis Drago, Minister of Foreign Relations of the 
Argentine Republic, addressed a communication to the United 
States relative to the forcible collection by a foreign Stateof the 
public debt owned by its subjects. The views then expressed 


INTERNATIONAL CONFERENCE. 905. 


by that statesman have been thus epitomized by the great Rus- 
sian publicist, F. de Martens: 

M. Drago déclara que la République Argentine désirait voir 
accepté par toutes les pruissances américaines le principe que la 
dette publique ne saurait provoquer |’intervention armée ni encore 
moins l’occupation matérielle du sol des nations américaines de 
la part d’une puissance d’Europe. D’aprés son avis les Etats- 
Unis d’ Amérique devaient faire triompher ce principe en vertu 
de la doctrine Monroe qui doit resterle palladium de toutes les 
nations américaines. 

Telle est la ‘* these Drago’’ que le gouvernement de Wash- 
ington jugea avec sympathie, mais sans enthousiasme. II ne 
donna aucune suite aux observations du gouvernement argentin. 

Toutefois la ‘* thése Drago’’ ne restait nullement inapergue 
de tous ceux qui s’intéressent au développement progressif du 
droit dans le domaine des relations internationales. — Par la 
justice vers la paix, pag. 5. 

Dr. Drago while admitting, the legal right of creditor States 
to enforce the payment of those pecuniary claims which have 
their origin in the ownership of the bonds of a debtor State, 
sought to have the United States adopt, as supplementary to its 
Monroe Doctrine, a policy to the effect, ‘* that, the public debt 
(of an American State) cannot occasion armed intervention, or 
in any wise the actual occupation of the territory of American 
nations, by a European power, ‘‘ because’ the collection by 
force implies territorial occupation to make it effective; that 
territorial occupation means the suppression of the governments 
of the countries on which it is imposed. ‘* When Mr. Wayne 
MacVeagh, counsel for Venezuela, in the Preferential Treat- 
ment case at The Hague urged that, ‘‘ the question as to 
whether or not Great Britain, Germany and Italy are entitled to 
preferential or separate treatment in the payment of their 
claims against Venezuela ‘required the tribunal to decide 
‘‘ whether the war was justified or not,’’ and that this was ‘* the 
whole marrow of the question’’ submitted for decision, the 
Tribunal answered that it ‘* was not called upon to decide 
whether the three blockading Powers had exhausted all pacific 
methods in their dispute with Venezuela, in order to prevent the 
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employment of force;’’ in fact, it considered itself ‘+ abso- 
lutely incompetent to give a decision as to the character or 
nature of the military operations.’’ 

When, on July 2lst, the representatives of twenty-one 
American States convened at Rio de Janeiro for the third ses- 
sion of the International Conference of American States, only 
one new question relative to the modes for settling international 
disputes was scheduled for discussion. It was stated in 
the following terms: ‘A resolution recommending that 
the second Peace Conference at The Hague be requested 
to consider whether and, if at all, to what extent the 
use of force for the collection of public debts is 
admissible.’’ Instead of adopting the resolution origin- 
ally formulated for its consideration, which had for its object 
the requesting the next Hague Conference to consider a 
rule of international law which it would seem impossible to 
question, the conference at Rio resolved formally ‘* to recom- 
mend to the governments represented therein that they consider 
the point of inviting the Second Peace Conference at The Hague 
to consider the question of the compulsory collection of public 
debts; and, in general, means tending to diminish between 
nations conflicts having an exclusively pecuniary origin.’’ The 
gravest and most practical question which the next Hague Con- 
ference will have before it is that involved in the making of such 
an agreement between all civilized States as will compel the sub- 
mission to compulsory arbitration of all such conflicts as have 
an exclusively pecuniary origin, not involving either the inde- 
pendence or honor of a State, such as would be the subject of 
an ordiuary law suit between individuals. After the first con- 
ference had completed its labors there was great rejoicing 
throughout the world over the fact that an arbitral tribunal had 
been established, even if its creators had refused to clothe it 
with compulsory jurisdiction. Comfort was drawn from the 
fact that a beginning had been made, and the hope has ever since 
been indulged that, in due time, the awakened conscience of the 
civilized nations will find a way through which compulsory juris- 
diction may be built up, bit by bit, as a kind of evolution. 
There are certain well defined classes of pecuniary claims, not 
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involving either the independence or honor of nations, which all 
publicists admit should be submitted to the judgment of a perm- 
anently organized international court. Everything depends 
upon the making of a beginning through a treaty to be exe- 
cuted by all civilized nations, in which it shall be provided that 
all such claims must, through a fixed and automatic process, pass 
toa permanent arbitral court just as cases now pass in this 
country from the local federal courts in the several States 
to the Supreme Court of the United States. There was a time 
in the history of that court when even its first Chief Justice 
regarded it as a failure, because of what he considered a lack 
of jurisdiction. On January 2, 1801, after his reappointment 
as Chief Justice, Jay wrote to President Adams: ‘I left the 
bench perfectly convinced that under a system so defective it 
would not obtain the energy, weight and dignity, which was 
essential to its affording due support to the national govern- 
ment; nor acquire the public confidence and respect which, as 
the last resort of the justice of the nation, it should possess. 
Hence, I am induced to dou»t both the propriety and exped- 
iency of my returning to the bench under the present system.’’! 
Jay’s outcry of despair was a bugle call to Marshall whose 
accession was a turning-point not only in the history of the 
court, but in the history of the Constitution itself. The 
time was ripe for the advent of a jurist and statesman clear- 
visioned enough to sweep the entire horizon of Federal 
power, and bold enough to press each element of it to 
its logical conclusion. So the time is ripe now for the ad- 
vent of some great jurist or group of jurists clear-visioned 
enough to sweep the entire horizon of possible international 
power, and bold enough so to organize it as to bring the civ- 
ilized States of the world under the authority of a tribunal 
armed with at least, a limited compulsory jurisdiction. If only 
such a beginning can be made the rest may be safely confided 
to the future and to the enlightened conscience of mankind. 
Hannis Taytor. 


1 Pellews Life of Jay, p. 339. 


XUM 


908 40 AMERICAN LAW REVIEW. 


NOTES ON INTERNATIONAL LAW. 


Wrrevess TeLeEGRaPH IN War. —In the Law Magazine and Review 
for February, 1906, Thomas Baty, D.C.L., under the title ‘* Forty 
Propositions in the Law of Neutrality ’’ supported the view that belli- 
gerents must accept the risks of wireless telegraphy, und can neither 
require its suppression or supervision by neutral governments, nor 
treat those who employ it on the high seas as spies or as subject to 
their naval dispositions. It may be inconvenient to a commander that 
neutrals have as much right to the high seas as himself; but the 
fact is so and the weight of opinion is in favor of preserving neutral 
rights. Nothing short of positive evidence or complicity with the enemy 
will justify a naval officer in forcibly interfering with a neutral who is 
engaged in observing and reporting his movements. Similarly a neutra 
is entitled to full liberty within its own territory, and his discression in 
admitting news and permitting its transit is too delicate and valuable a 
right to be subjected to belligerent dictation. All the weight of his 
high position and ripe experience has been given in support of these 
views by Sir E. Fry who also lays down with emphasis that a belliger- 
ent can never be justified in firing on neutrals, and must always take 
the risk of offensive operations. Coming as this does from the British 
legal assessor to the North Sea Commission at Paris, itis of interest and. 
importance. 


Property Ownep By Foreian Soverrians. — The commercial em- 
ployment of a ship (in the service of the State railways) does not, as is. 
well settled, affect the principle, which rests on the fact that neither 
directly nor indirectly can a suit be entertained against a foreign sov- 
ereign. ‘The cases of the Clarkeit and the Parliament Belge are well 
known as illustrations of a rule which has just received a further exem- 
plification in the case of the Jassy. This ship collided with the Greek 
SS. Constantinos at Sulina, in 1905; and on her arrival at Liverpool, 
process was commenced against her in the Admiralty Division of the 
English High Court. The owner of the vessel was H. M., the King of 
Roumania, and an unconditional appearance was entered by His Majes- 
ty’s agents. In spite of that appearance (which looked much like a 
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submission to the jurisdiction), the suit was dismissed with costs, on 
the fact of ownership by the Roumanian Crown being certified to the 
Admiralty registrar through the Foreign Secretary by the Roumanian 
legation. 


Rieuts oF Riparian States.— The Congo State borders on the Up- 
per Nile, and as a lever for securing certain territorial advantages for 
Egypt, the Lower Nile was for some months closed to the passage of 
steamers for Congo ports. The Egyptian Government has thus asserted 
the ancient right of a State through whose territory a waterway runs, 
to close the navigation against the countries bordering on the upper 
waters; and this in a very emphatic and decided manner. No question 
of the entire competence of this proceeding appears to have been raised ; 
and in consequence of the pressure so exerted the Congo State has now 
agreed to withdraw from posts, south of five degrees north jatitude, and 
north of the Nile Congo watershed, which its officers had occupied since 
March, 1905. All this sounds very strange to those familiar with that 
chapter of Internation Law which contains the history of the emanci- 
pation of the great European rivers, a good work which was greatly 
advanced by a declaration in the Treaty of Paris, 1814, that the navi- 
gation of the Rhine should be free to all the world, and that the then 
approaching Congress to be held at Vienna should examine and deter- 
mine how the navigation of other rivers should be opened and regu- 
lated. The history of the process through which the Mississippi, the 
St. Lawrence, the South American, the Alaskan and certain African 
rivers were opened to navigation constitutes a long and interesting 
story. By the Treaty of Washington, 1871, the rivers of Alaska, rising 
in British Territory and running into our own, well opened to both 
nations, and by the Final Act of the West African Conference, 1884-85 | 
it was provided that the Congo and Niger and their tributaries should 
be free to all, under an international commission, without exception or 
discrimination. Certainly the time has arrived when the Nile should 
be subjected to the modern rule now practically universal which Field 
has thus stated in his Code: ‘‘A nation and its members through 
the territories of which runs a navigable river, have the right to navi- 
gate the river to and from the high seas, even though passing through 
the territory of another nation, subject, however, to the right of the 
latter nation to make necessary or reasonable police regulations for its 
own peace and safety. 
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A Quxrstion oF Bounpary Between Turkey anp This con- 
troversy is notable by reason of the fact that it was settled by a tele- 
gram virtually confirming a cession of ten thousand square miles of 
desert from one contestant to another. When two States are separated 
by a tract of uninhabited desert the line of demarcation between them 
is apt to be obscure. When, in addition the one State is half depend- 
ent upon the other the situation is still more liable to confusion. It 
can hardly be pretended that either Turkey or Egypt was ever in very 
effective possession of the Sinai Peninsula, except along the northern 
coast, and in the neighborhood of the Suez Canal. ‘The influence 
would seem to be in favor of the suzerain as against the vassal power, 
if a question arose between them as to the right of occupying the 
unadministered territory. The exact position of the boundary appears 
to have been more than once the ovcasion of dispute; the accession of 
the present Viceroy in 1892, provided one such opportunity for the 
Porte to endeavor to limit his dominions when issuing his firman. 
British remonstrance induced tle Ottoman Government to telegraph its 
willingness not to insist on the desired limitation; and this somewhat 
informal diplomatic document has now been adopted as the basis of a 
settlement to be worked out by surveyors. 


BJoRNSTJERNS Byornsen’s Scueme or Universat Peaos. -- ‘‘ Ip 
addressing a gathering of six thousand persons on the borders of 
Schleswig he expressed the sensible view that the independence of the 
North would best be preserved by a combination of the Northern 
Kingdoms, and not of,them alone, but of all the small European States 
as well. The resulting alliance would aim at an universal agreement of 
peace. Bnt how would Greece, for instance, lie down with Roumania? 
At the same time, some such federation preserving full internal 
autonomy and a certain measure of external freedom to each partner 
in the alliance, is the obvious desideratum of the smaller States. Now 
that the Hague Tribunal is ready to decide their disputes there ought to 
be the less difficulty attending its formation. But the practical obstacles 
are immense; nevertheless they ought to be surmounted. Bjornsen 
does not trust the diplomatists to surmount them, but leaves the peo- 
ples to form their own alliances. But how can they do so, save by 
properly accredited agents? We may not style them diplomatists ; 
still they would be doing diplomatists’ work.’’ 
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Aw ATTACK ON THE ELEVENTH AMENDMEXT. — In the last number of 
the North American Review (Nov. 2), Mr. E. L. Andrews in an 
article entitled ‘* An Obstruction to International Arbitration’’ bas 
made a sharp attack upon the Eleventh Amendment to the Constitu- 
tion. After drawing a graphic picture of the condition of things exist- 
ing before the adoption of that amendment, under which ‘‘ the humblest 
subject of the King of England, or the pettiest citizen of the republic 
of Switzerland, could arraign the State of New York before the 
Supreme Court of the United States,’’ he proceeds to restate the pro- 
ceedings which culminated in the Chisholm decision. ‘‘ In this way,’’ 
he says, ‘‘ it came about that the great cause of American justice was 
vitiated by prejudice, and the meanest kind of prejudice — that which 
affected the pocket. From this impetus, the deep and broad founda- 
tions of humane jurisprudence, on which the Federal judicial structure 
had been reared, received their first blow. Ten amendments bad 
recently been adopted by the States. The ‘Federal feeling was luke- 
warm, where it was not nonexistent. When the Supreme Court said to 
the States that they must pay, the agitators retorted that the Supreme 
Court should not have power to make them pay. But the resultant 
Eleventh Amendment was not embodied,in any such frank and 
courageous language. A paltry device was resorted to. The 
amendment declares that ‘‘the judicial power of the United 
States shall not be construed to extend to any suit in law or 
equity, commenced or prosecuted against one of the United States 
by citizens of another State, or by citizens or subjects of any foreign 
State.’’ It was pretended that the ‘‘ Federalist’’ had led the provin- 
cials to believe that the Constitution did not mean that they could be 
wade to fulfil their public liabilities. As a matter of fact, a note toan 
old and authorized edition of the ‘‘ Federalist ’’ called attention to the 
analogy of the jurisdiction of the Imperial Chamber of Germany, which 
had cognizance of reclamations by a subject of one German Govern- 
ment against the Prince of another State; indicating the power as the 
mode! for our Judiciary Article. But the suggested subterfuge of the 
amenders was adopted. ‘The theory was incorporated in the amended 
Constitution that the States were the victims of a judicial construction 
of the Constitution whereby they were bound to perform their legal 
duties. Hence we have a hypocritical formula introduced into the 
Constitution of the United States, directing that it shall not be construed 
in a certain way.’’ In describing Mr. Andrews, the editor of the North 
American Review says: ‘‘ He has made a specialty of State Bond mat- 


ters, having acted for Tennessee and North Carolina Bond Com- 
mittees.’’ 
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INTERNATIONAL Private Law. — A conflict has lately existed be- 
tween Greece and Roumania which resulted in Roumania denouncing 
her commercial treaty with Greece and expelling several Greeks from 
Roumanian territory. Greece then withdrew her minister from Bucha- 
rest and broke off diplomatic relations. 

Tlie action of Greece in taking the decisive step was influenced by 
the fact that she thought she had a still more serious grievance against 
Roumania. In denouncing the Commercial Treaty of 1900, the Rou- 
manian Government affected at the same time to repudiate an important 
protocol which was annexed to that treaty. This protocol, putting an 
end to « long coutroversy, secured to eight Greek churches, with their 
dependent schools, in Roumania, recognition in that country as corpora- 
tions. Practically, this amounted to the recognition of the Greek 
communities in those eight places (Braila, Sulina, and six others), as 
corporations: because the church is, in that part of the world, identi- 
fied with the community. The Greek argument is that (1) foreign cor- 
porations must be recognized independently of treaty ; (2) Roumania 
succeeds to the obligations of Turkey, and is bound to recognize them 
by the *‘ capitulations ’’ granted to Greece by the treaty of 1855; (3) 
the protocol is independent of the treaty to which it is annexed. 


Proper Law or a Conrract. —-In a recent case in Scotland.! the 
effect of Hamlyn v. Talisker Distillery, appears to have been somewhat 
misapprehended by the Court of Session. ‘The general rule is, that in 
ascertaining what law is to be applied to a particular contract, that law 
is to be chosen which has the most intimate relation with the subject- 
matter of the agreement. ‘This will generally, though not necessarily, 
coincide with the intention of the parties. In Hamlyn’s Case, the con- 
tract was one which involved both Scottish and English elements. It 
was a contract between Scottish and English parties for the supply of 
goods in Scotland, and it was held that the parties meant English law 
to apply, mainly because the instrument contained an arbitration clause 
which would have been bad by the law of Scotland. The decision can 
equally well be supported on the ground that such arbitration clause 
showed that the contract had, in so ambiguous a case, more ‘‘ real con- 
nection ’’ with England than with Scotland. 


1 Robertson v. Bvannes, Schonwald & Co., Sc. L. T., June 16th, 1906. 
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ResTRAINT OF Foreran Procerpines. — An instance of the use of 
the power of injunction to affect litigation abroad occurs in the 
case of Lett v. Lett.!. The parties had been judicially separated 
in Ireland, and a certain allowance for alimony made, all other 
claims of the wife being released. This took place in 1888; the hus- 
band subsequently went to Argentina, and became resident and pos- 
sessed of much property there. The wife commenced proceedings in 
the Argentine Court for a division of this property, and the Irish Court 
(within the jurisdiction of which she resided), has restrained her from 
proceeding with the suit. It was held that as similar proceedings 
would have been restrained in [reland, owing to the matrimonial 
courts being seized of th whole litigation between the couple, they 
ought not to be allowed to proceed abroad. It is submitted that the 
Master of the Rolls in Ireland went too far. In cases where the for- 
eign proceedings are designed merely to open up again questions which 
have been decided here, it is true that litigation has been restrained. 
But where the object is to obtain a determination on a question of for- 
eign law, the courts have generally recognized the propriety of allow- 
ing the foreign court, which best knows that law to deal with the 
matter. On appeal? the decision was upheld by the Chancellor and 
Fitzgibbon, L. J.; Holmes, L. J., dissented. 

Another curious case of a similar kind came before Eady, J.,on May 
26th. A Turkish Railway Company was wound up in England, but some 
of its assets were being administered in Constantinople. ‘The courts 
there declined to recognize the English receiver, and gave judgment in 
favor of aclaim by « secured creditor. This judgment was obtained 
through the instrumentality of one of the promoters of the company, 
who established a right in Constantinople to represent it, and who con- 
sented to judgment in favor of the claimant. The English Court, in 
an action by other secured creditors, restrained him from holding 
meetings of the company in Constantinople, or from aiding the judg- 
ment creditor there, or otherwise interfering with the receiver. It did 
not commit him, but diretted that question to stand over. 


1L. T., May 26, 1906, p. 83. 2L. T., July 14, p. 266. 
VOL. XL. 58" 
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NOTES ON CURRENT TOPICS. 

Eprror’s Note. — The portrait in this number is of Cuarizs E- 
GRINNELL who was editor of the Review during the years 1880, 1881 
and 1882, and who after the present member is again to become 
the editor. At the close of the year last named the Review was trans- 
ferred to St. Louis where it has since been published. Mr. Grinnell 
was born in Baltimore, Maryland, May 7, 1841. He graduated from 
Harvard College in the class of 1862, and afterwards studied at Yale 
1862-1864, at Harvard University in 1865 andin the University of Got- 
tingen, Germany, 1865-1866, and entered Harvard Law School in 1874 
and took the degree of LL.B. there in 1876. Inthe last named year he 
was admitted to the Suffolk Bar in Boston, Massachusetts, where he has 
ever since practiced law. He las beens Master in Chancery since 1878. 
He is the author of books upon the Poor Debtor Law of Massaciusetis ; 
upon the Law of Deceit; and upon Pleadiag and Practice. Some of his 
contributions to periodicals are the following: ‘* Cross Bills by As- 
signees,”’ in American Law Review, 1885; ‘* Subsequent Payment 
under Resulting Trusts,’’ in Harvard Law Review, 1887; ** Beyond a 
Reasonable Doubt’’ on agreement of Juries, in Green Bag, 1897; 
** Why Tuomas Bram was Found Guilty ’’ in the celebrated case of U.S. 
v. Bram, in Green Bag, 1897; ** The Task of the Jury in the case of 
Mrs. Maybrick,’”’ in Harvard Law Review, 1900; ‘* Modern Murder 
Trials and Newspapers,’’ in Atlantic Monthly, 1901; ‘‘ A Legal View 
of the Inquiry Granted to Reac-Admiral Sciley and of other Inquiries 
by Military Courts,’’ in Green Bag, 1902. 

With the present number [ close my ediiorial services upon the Re- 
view, which began with the January namber in 1885. Until Judge 
Thompson’s death in 1904, I was the associate ecitor, and since [ have 
conducted the Review by using time that in large part should have 
been devoted to recreation. My other duties do not longer allow of my 
continuing this work. After twenty-two years of editorial work upoa 
the Review I am greatly interested ia its future; and it is a great sat- 
isfaction to mein leaving it that the editorial charge of it is to pass 
into the hands of one so competent in experience, in learning and in 
literary ability as Mr. Grinnell. 

LreonarD A. JonEs. 


NOTES OF CURRENT TOPICS. 915 


Eruics or Corporate MANAGEMENT.—Some months ago Presi- 
dent Eliot of Harvard University was the guest of the evening of 
the Merchants’ Club of Chicago, and the subject of his speech 
was the heading of this note. We quote that part of it relating 
to directors: 

“(III.) Directors. Although the state of the law as to how 
far directors are trustees or fiduciary agents is somewhat hazy, 
there is no doubt concerning several principles which should 
govern the conduct of directors and determine their selection. 
Thus, all the directors of a corporation are under obligations to 
give their personal attention and vigilant care to the business 
of the corporation. If damage result from their lack of care or 
inattention to duty, they are responsible for that damage. 

“Every director ought to have a pecuniary investment in his 
corporation which might fairly be supposed to give him a con- 
siderable individual or personal interest in its success. He should 
not be qualified for his directorship solely by the transfer to 
him of the minimum amount of stock which the law requires 
a director to hold, but should have a real interest in the success 
of the corporation. His motive in becoming a director should 
be a desire and purpose to make the business of that particular 
corporation successful and beneficial. It should not be to gratify 
his vanity or to acquire information which he can use for the 
benefit of some other corporation or of his own business interests, 
or to lend his name as an easy way of paying for other favors; 
least of all should it be to secure control of large resources for 
ulterior ends. 

“No director should be personally interested in any purchase, 
sale or loan by his company. Huge masses of floating assets, 
including deferred dividends and free surpluses on a great scale, 
are bad for directors and managers; for they present strong 
temptation to illegitimate use of the unappropriated accumula- 
tions. They tempt speculators, political partisans and promoters, 
just as jewels and plate tempt thieves. Vast free reserves are 
responsible for many perversions of directors’ consciences, as, 
for example, for political contributions from trust funds. 

“In Massachusetts practice the control of a public franchise 
corporation cannot be sold by its directors unless all the share- 
holders have an opportunity to sell their shares at the price 
named. Nevertheless in many parts of this country the sale by 
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a director of the control of the stock in his corporation is of not 
infrequent occurrence and is not universally condemned.”’ 


Tue Use or Granp Jurtes.—Mr. Justice Sutton, in addressing 
the grand jury at Beaumaris where there was no case for trial, 
said it might be thought that this system of the grand jury meet- 
ing at stated intervals was somewhat obsolete. On the other 
hand, a great many people disagreed with that view. For his 
own part, he felt distinctly that it was or might be productive 
of good, because, as they were aware, even now they might retire 
to the grand jury room, and it was open for anybody and every- 
body to come before them, and they could hear them with closed 
doors, and if they thought some wrong had been done which 
had escaped the attention of the authorities, they could put mat- 
ters in train to see that justice was done. Of course, those 
who held the opposite view stated, and quite truly, that consider- 
able expense and trouble were caused by the present system; 
but, after all, it must be remembered that for years past this 
eountry had lived at peace. But supposing there was want in the 
eountry—famine, men pinched, riots, and so forth. He himself 
thought that in such circumstances the meeting of the grand 
jury was the most important thing possible. Take the case’ of 
riots occurring, and shooting taking place in order to restore 
erder. The authorities might not have used more force or vio- 
fence than was necessary. But suppose the general feeling in 
the country was that there had been more violence used than 
there was any need for, and no action was taken by the author- 
ities. In such a case anyone could come to the grand jury and 
say, that too much violence had been used, too much firing, and 
in such circumstances, notwithstanding that the authorities did 
not take steps to have the matter investigated and give satis- 
faction to the country, that matter might be considered by a grand 
jury, and so quietness be restored.—From London Law Journal. 


ANARCHISM AND Its Remepy.—Secretary of the Navy, Charles J. 
Bonapart, in August last delivered an address on this subject at 
the Alleghany Chautauqua, from which we take the following 
paragraphs relating to the remedy: 


XUM 
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“Qn anarchists the death penalty should be unequivocally im- 
posed by law and inflexibly executed whenever the prisoner has 
sought, directly or indirectly, to take life; for offences of less 
gravity, I advise a comparatively brief, but very rigorous, im- 
prisonment, characterized by complete seclusion, deprivation of 
all comfort and denial of any form of distraction, and which 
could be, to my mind, advantageously supplemented by a severe, 
but not a public, whipping. The lash, of all punishments, most 
clearly shows the culprit that he suffers for what his fellow men 
hold odious and disgraceful and not merely for reasons of public 
policy. 

“Any abridgment from fear of the anarchists of that freedom 
of speech and of the press guaranteed us by our State and Federal 
constitutions would be neither a wise nor a worthy policy; but 
these privileges in no wise shield counsellors of crime or instiga- 
tors of crime or rebellion. 

“Any changes, however sweeping, in our laws and government 
may be urged, and any arguments, however wild or grotesque, ad- 
vanced to justify them, provided the method of change be orderly 
and lawful, but a published writing recommending the murder 
of the chief magistrate and the violent overthrow of the govern- 
ment is a seditious libel at common law, and there is no good 
reason why public utterance of spoken words of the same pur- 
port should not be made the like offence by statute. It is already 
a crime to advise a felony or grave misdemeanor if the advice. 
leads to the crime suggested, and there is again no good reason 
why this should not become a substantive offence without regard 
to its consequences; as is a criminal conspiracy. 

“The final and most truly vital condition of success in ridding 
our country of anarchism in practice is that American public 
opinion should recognize the utter emptiness, the inherent folly 
of its theory and of all the kindred ready-made, furnished-while 
you-wait schemes for the social regeneration of mankind.” 


THe Boy Smoker — who of course, cannot know the mischief 
he is doing to himself—is drastically dealt with in the report is- 
sued by the Select Committee of the House of Lords on Juvenile 
Smoking. It is therein proposed that “any persons using tobacco 
ander the age of sixteen” shall be guilty of an offence against 
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the law, and subject to a special penalty. The committee, evi- 
dently very much in earnest on the subject, are unanimous that it 
should be dealt with by government next session. Two bills were 
considered by them, one settled by Sir Ralph Littler and the 
other introduced by Lord Reay, and the former was recommended, 
with additions. Salient among the provisions of Lord Reay’s 
bill are the following: 


Every child under the age of sixteen who shall be found in posses- 
sion of cigarettes or found smoking tobacco in any form shall, upon con- 
viction, be liable to a penalty of not exceeding forty shillings for each 
offence, and shall be subject to the provisions of the Youthful Offenders’ 
Act 1901. 

Every person who knowingly sells or delivers, or permits or suffers 
to be sold or delivered, any description of cigarettes to any child under 
the age of sixteen years shall be liable to a penalty of not exceeding 
forty shillings for the first offense and not exceeding five pounds for 
ary subsequent offence. 


The many witnesses examined by the committee were all agreed 
that the habit of smoking by boys is the indirect cause of sundry 
ills, that it facilitates the work of disease, and leads to drinking. 
Expert witnesses stated that there are no signs of physical de- 
terioration among girls, who, generally speaking, are not at all 
given to smoking. It has been proved beyond doubt that juvenile 
smoking has increased immensely in recent years, and while the 
effects are necessarily bad on the boys who smoke, the influence of 
the weed must be increasingly worse in future generations. Leg- 
islation on the subject is really needed.—From London Law 
Journal. 


Tae Torrens System THE BANKER’s Point or Vinw.—This 
was the subject of an address by Howell Griswold, Jr., Esq., of 
the Baltimore bar, delivered recently before the Maryland Bank- 
ers’ Association convention. We quote a few paragraphs from. 
this address: 

Land, one of the greatest of our assets, is the slowest of our 
assets. Tedious delay, disproportionate expense, disquieting un- 
certainty attend every real estate transaction and the community 
as a whole and nearly every class of the community is affected 
thereby. From the banker’s point of view the evils are definite 
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and certain. He meets them in his daily experience. A customer 
approachs you for a loan, he has with him stocks or bonds of 
recognized value, you name the rate of interest, he signs a col- 
lateral note and the transaction is closed. If the same client 
approaches you with an offer of land of recognized value what 
is the proceeding? You refer the title to your lawyer, after a 
week, two weeks or a month of examination and after many dis 
cussions, on possible “clouds in title,” you accept or reject the 
loan and your client pays the attorney’s fees. Under these cir- 
cumstances can you negotiate small loans on large values (say 
$250 or $500 on a $5,000 piece of property)? Do your custom- 
ers borrow on mortgages for ten, twenty or thirty days and if they 
do not, why not? Surely there can be no more satisfactory secur- 
ity than real estate. The answer is simple, the cause lies in the 
fundamental conception of our laws of real estate. 


Evidences of Title Now Recorded. 


Nearly 300 years ago we introduced from England the system 
of recording evidences of title to real estate. Now I ask you 
to note this fact as it is at the base of our present difficulties. 
The deeds, mortgages and other conveyances were mere evidences 
of title; the recording, broadly speaking, accomplished nothing 
between the parties, it merely served notice to the community 
that such a paper was in existence. The execution of the paper 
itself and its contents were the factors. 

In 300 years deed has been piled on deed, mortgage on mort- 
gage, owners have died and willed their property, heirs have liti- 
gated, liens have been foreclosed, judgments enforced, strange 
methods of entailing property introduced and amended, and back 
through all this weary maze the lawyer must find his way, 
examining each evidence of title in turn, in order that he may 
determine for you that you can safely buy or lend money upon 
&@ piece of real estate. 


The Evil Results of This System. 


What, then, are the results of this ancient evil? It is of course 
More serious in the cities than in the counties. In Baltimore 
city we have over $250,000,000 real estate at its assessed valua- 
tion. The city has in the course of years naturally 
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divided itself into thousands of small lots. The title to each of 
these lots should trace its way back through chains of deeds to 
an original patent. That chain is broken by mortgages and liens 
of various kinds and patched by wills, administrations and legal 
proceedings, all traps for the unwary, and with many hidden 
dangers even for the most skilled. There are a total of over 
28,000 real estate transactions in Baltimore city in a year and 
for nearly all transactions an examination and search of these 
ancient and modern titles must be made. The lawyer, if he does 
his duty, must closely examine every copy of any instrument 
that may effect the title. * * * 


The Torrens System. 


But enough of the evils—what of the remedy? What is the 
“Torrens System?” and when I use the words “Torrens System” 
it is not my intention to confine it to the particular system 
inaugurated by Sir Robert Torrens in South Australia in 1857, 
but it is intended to be sufficiently comprehensive to include the 
German system, the Australian system and others based upon 
similar principles and developed along similar lines. It is safe 
to say that nearly every clear thinking man who sat down to 
consider the necessities of the situation (particularly a_busi- 
ness man accustomed to a ledger and a stock certificate book) 
would evolve the system which the Torrens laws have now worked 
out in detail. * * * 

In Germany, a similar system has been in effect since the year 
1649, and was brought up to date in the year 1881. In Austria 
it was begun in the Civil Code of 1811, and is now the law of 
the entire country. The German or judicial system prevails in 
the entire German Empire, in Denmark, Sweden, Norway, Russia 
and the German Cantons of Switzerland. The truest test, how- 
ever, lies in the operation of the system under English laws re- 
lated to our own. The British Colonies of South Australia, West 
Australia, Queensland, Victoria, New South Wales, Tasmania, 
New Zealand, British Columbia, Manitoba and Ontario are work- 
ing under the Torrens System, and the most conclusive bit of evi- 
dence of all is the success of the system in the city of London. 
In London, the center of feudal relics, of advowsons, commons 
and other paleontological remains, the British Government, the 
forbear of our modern confusion, has adopted and is successfully 
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introducing the Torrens System in compulsory form, after she 
has had fifty years’ experience with it in her colonies. * * * 

In the United States, Massachusetts and Illinois have the most 
satisfactory laws, while California, Washington, Oregon, Mon- 
tana and Minnesota have less effective systems. The United 
States Government has officially approved the Torrens plan, by 
introducing it into the Philippines, Hawaii and Porto Rico. Our 
neighboring State of Virginia amended her Constitution in order 
to adopt the system, although a bill embodying the Torrens law 
was defeated at the last session of the Legislature. Similar bills 
are pending in other States, and the movement has been inau- 
gurated in at least eleven more. As for the lawyers, the bar asso- 
ciations of at least nine States have endorsed the Torrens System, 
and the Illinois Bar Association was one of the principal advo- 
cates of the adoption of the system in that State. At the World’s 
Real Estate Congress in 1893, made up of well known experts, 
the following resolution was carried with but two dissenting 
votes: “It is the sense of the delegates of the World’s Real 
Estate Congress that they should do what lies in their power to 
call the attention of the various State Legislatures to the benefit 
of the Torrens System, and recommend its adoption, so modified 
as to suit it to their State Constitution and laws.” 


Effect of Torrens System on Banking. 


And now a word or two as to the effect that such a system 
in Maryland would have upon the banking business, and I am 
done. As has been said, it is well known that real estate is the 
slowest of assets. I think in the presence of this body it should 
take only the persuasive forge of the statement itself to convince 
you of the economic advantage of adding more than $250,000,000 
assessed value to the trading assets of Baltimore city. What more 
need be said unless indeed we refer to the immense value of the 
real property in the State of Maryland? But let us go a little 
more into details. 

Look upon the merchant class, whose interests are coincident 
with our own. Is it not a fact that the merchants’ capital invest- 
ed in land under our present laws is more or less withdrawn 
from business? Under the Torrens System the reverse would be 
the case, because the Torrens System makes real estate an avail- 
able asset for small and for short time loans. The statistics 
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from Queensland show that in the year 1899 out of 13,000,000 
acres, all but 16,566 had been brought under the Torrens Act. 
More than 41 per cent of all mortgages that year were for sums 
not exceeding $500 and more than 28 per cent were for sums 
ranging from $500 to $1,250. The experience of Massachusetts 
since the adoption of the law has shown that real estate under 
the Torrens System is much more actively dealt in. For exam- 
ple, one Massachusetts certificate involving two lots shows seven 
transactions in less than four months, including mortgages for 
$3,000, $4,000 and $5,000 for short periods. The costs and delay 
under our laws make it impossible, except in a few instances, to 
make a small loan or a short-time loan. When a man to-day 
pledges or gives a deed of trust for real estate, it is usually a sign 
of financial weakness, but once real estate is placed upon a 
basis more nearly approaching the laws of personal property, no 
more will be thought of such a loan than of a pledge of stocks 
or bonds or notes or accounts. 


Tue Fincer-Print MetHop or IDENTIFICATION was utilized at 
the Cork Assizes in the case of Rex v. Donovan with deadly effect. 
The charge was burglary, and the place was a public-house which 
had been entered and rifled. The broken pane of the shop window, 
on which finger-marks had been found, was forwarded to Dublin, 
as well as the impressions of the finger-marks of the prisoner. 
It was found that the impression of the right forefinger corre- 
sponded with the mark on the glass. The official of the General 
Prisons Board who gave expert evidence said that there were 
thirteen points of similarity between the two impressions. Mr. 
Justice Madden asked the witness to state how many points 
of similarity would amount to “irresistible probability of iden- 
tification,” and the witness said that a great deal less than thir- 
teen would satisfy him. The only other evidence against the pris- 
oner was circumstantial, and was very slight in degree. He was 
found guilty—From London Law Times. 


PuHonetic Speititinc.—About a century and a half ago the 
head of the English bar was Sir Fletcher Norton, a man noted 
for his brutality. He was arguing before Lord Mansfield, the 
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very pink of courtesy, on a point of manorial rights, and said, 
“My lord, I can illustrate this point from my own experience: 
I myself have two little manors.” The chief justice interposed, 
with the blandest of smiles, “We all know it, Sir Fletcher.” What 
a puzzle for phonetic spellers! exclaims William Everett. 


A Partisan Jupicirary.—In the last number of this Review we 
commented upon the fact that the citizens of New York had an oppor- 
tunity at the November election through the nominations by the Incor- 
porated Judiciary Nominators composed of members of the bar and 
serious minded citizens generally to emancipate the judiciary ‘from 
political and personal obligations. The outcome of the election shows 
that non-partisan judges are not wanted in New York city, but rather 
judges bound to two men and their interests. The Boston Daily Ad- 
vertiser says: — 

‘*The outcome is disgraceful to New York and well shows the 
danger of an elective judicial system. No State can afford to have 
judges who disgrace the ermine. A pure and incorruptible judiciary 
must be the basis of good government. If the fountain of justice be 
impure, all politics must be in danger of being corrupted. 

New York has had so many notorious scandals on its bench that to 
outsiders it seems remarkable that no adequate effort has yet been 
made to substitute for the present system an appointed judiciary to 
serve for life or during good behavior. The cleanness, the honor, the 
probity of the Massachusetts bench may well be cited as showing the 
complete contrast between the two systems. In recent years espe- 
cially, the scandals among the New York judges have become no longer 
a matter of conjecture, but one of admitted existence. It is generally 
recognized that under the system of elected judges in New York City, 
it is impossible to secure the conviction of Tammany chieftains, even 
those who have committed the gravest offenses. It is plain that Tam- 
many and Tammany’s allies are reaching higher and are determined to 
own the highest court in the State. That such a judicial ticket could 
be elected under such circumstances, then, is a grave symptom of 
something rotten in New York’s system of government. The New 
York legislature may well consider whether the time has not come to 
correct and reform the whole judicial system of that State.’’ 


Tus Sraitme Rerorm. — The Law Times refers to President Roose- 
velt’s alliance with the spelling reformers, saying: ‘‘ Had it been the 
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German Emperor who had suddenly proclaimed himself an orthographic 
mutineer, no one would have felt surprise; but we are somewhat less 
accustomed to these vagaries on the President’s part. There have 
been many eminent fanatics in the matter of spelling, of whom the bril- 
liant Walter Savage Landor was one. Landor, however, could not 
change the dictionary by decree; but here is the worthy President, 
with quite characteristic energy, giving orders that official documents 
are to be issued in the reformed style, which takes in such flowers as 
‘* kist,’’ blusht,’’ winkt,’’ ‘* prolog,’’ ‘‘ thruout,’’ and ‘‘ thoroly.’’ 
These may drive some compositors crazy, without (perhaps) persuad- 
ing America at large that orthography is greatly the gainer. One nerv- 
ous gentleman suggests the appointment of an International Anglo- 
American Committee. To whatend? A radical change in this matter 
would mean the practical re-casting of the dictionary, and when this 
had been done the next generation would want to re-cast it again. 
Somebody is always asking for this kind of reformation; nothing ever 
comes of it; and so many definite reasons can be urged in behalf of the 
status quo that probably nothing will ever come of it. ‘‘It is a work 


for a separate dictionary in quarto,’’ says De Quincy, ‘‘ to record all | 


the proposed revolutions in spelling through which our English blood, 
either at home or in America, has thrown off at times the surplus energy 
that consumed it.’’ And he adds: ** The long and the short of it is 
that the whole world lies in heresy or schism on the subject of orthog- 
raphy. All climates alike groan under heterography. It is absolutely 
of no use to begin with one’s own grandmother in such labours of re- 
formation.’’ For the prese:t, we fancy President Roosevelt has a 
sufficient task to his hand in tie Trusts and the Chicago stock-yards. 


SKetcnes 1n Court. — Sir Gorell Barnes, on taking his seat in the 
Divorce Court on August 9, said: [ desire to mention a matter with 
which, in my judgment, as affecting the proper administration of jus- 
tice in this Court, it has become necessary to deal. I have come to the 
conclusion that in future the practice of sketching in this Court which 
has largely increased of late years, must be stopped. After a long ex- 
perience and close observation I feel convinced that many persons who 


have to give evidence in cases in this Court are embarrassed and ren- 


dered more self-conscious and iervous than they otherwise would be to 
an extent which affects the proper giving of their evidence, and that 
this acts to their prejudice, and may thus interfere with the due 
administration of justice. Pictorial illustrations which may draw 
attention to divorce cases are not necessary, nor can they be said to 
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be really desirable in the public interest; but the action I propose to 
take is on the ground I have already stated. I do not suppose that 
it has been realized how the taking of these sketches may affect the 
witnesses in the course of the cases. I expect that I have only to inti- 
mate how the practice may affect trials here, and those who have 
hitherto followed it will realize the effect which both I and Mr. Justice 
Bargrave Deane think it has, and will cease from the practice. Ihave 
made this announcement at this time as I think it desirable to give 
notice that when the Court resumes in October the order of the Court 
with regard to this matter will come into force, and must be obeyed.’? — 
Law Journal, Aug. 18, 1906. 


Tue JupiciaL Day is undergoing some rather startling changes. 
Lord Justice Vaughan Williams and his colleagues in the Court of Ap- 
peal have lately taken to sitting at ten o’clock. Last Saturday (says 
the Globe) the Lord Chief Justice improved upon their example by sit- 
ting at 9:30. Lord Alverstone, who is an early riser by long habit, 
once remarked that his one difference with Sir Edward Clarke while 
they were Law Officers together was due to his having fixed a con- 
sultation at half-past nine. ‘‘ My dear Attorney,’’ wrote Sir Edward, in 
reply, ‘‘ I willdo anything in the world for you, but I will not get up in 
the middle of-the night.’’ —Law Times. 


KnowLepGe or Statutes.— ‘‘ Gen. Butler was at one time a member 
of a commission to examine young applicants for admission to the bar,”’ 
says an exchange, ‘‘ and before him came a youth who failed miserably. 
Finally, Butler turned to the young man, and asked: ‘‘ What would 
you Jike to be examined in? You have failed in everything we have 
suggested.’ The reply came, ‘Try me on the statutes: I’m up to 
them.’ Butler shook his head, sclemnly. ‘ My friend,’ he said, ‘ I’m 
afraid you won’t do. You may be ever so familiar with the statutes; 
‘but what is to prevent a foolish legislature from repealing all you 
know?’’”’ 


In THE Same Boat.— When Mr. Justice Maule was on the bench a 
‘bullying counsel was one day browbeating an elderly female witness in 
a case before him. Having badgered her into a state of utter speech- 
Jessness the lawyer appealed to the judge to make her answer his ques- 
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tions. ‘‘ Why do you not answer, madam?’’ askegl the judge. ‘‘ Be- 
cause, my lord, he scares me so,"’ replied the trembling woman. ‘‘So 
does he me, ma’am,”’ said the judge. 


Tme Decwine or TRIAL By JuRY IN ENGLAND.— Trial by jury contin- 
ues to decline in popularity in the County Courts, notwithstanding the 
numerical change in the jury and the increase in the more important. 
cases. The number of actions determined in 1905 was 875,280, and 
only 843 were tried by juries. This is the lowest number of which 
there is any record in the returos. Juries have never been much in 
request in the County Courts, but the demand for their services has. 
actually diminished as the business of the Courts has increased : — 


There were ten circuits in 1905 on which the number of cases tried 
by juries did not exceed three. On Circuit 5, which includes Bolton, 
Wigan, and Oldham, not a single case was tried by a jury during the 
year. In the employment of jurors, as in the treatment of debtors, the 
views of County Court judges differ. ‘The decline of trial by jury in 
the County Courts may be attributed not so much to an increasing 
want of faith in the institution on the part of litigants as to the strong 
prejudice which some County Court judges exhibit against it. — The 
Law Journal, Aug. 18, 1906. 


Mr. DooLey on THE PoWEk oF THE Press. — We quote the follow- 
ing wise and witty passage from F. P. Dunne in the American 
Magazine : — 

‘* What’s th’ use iv a lawyer annyhow? If I geta good wan ye may 
hire a betther. Th’ more money a man has th’ betther lawyer he can 
get but th’ more money a man has th’ worse iditor he’s liable to get. 
All anny lawyer can do is to holler at another lawyer. Alla judge 
ean do is to look unpleasant an’ dhrop off into dhreams just at th’ time 
whin th’ most excitin’ ividence in ye’er favor is bein’ put in. No, sir, 
lawyers an’ judges don’t amount to annything. ’Tis th’ twelve good 
men an’ thrue dhragged fr’m butcher shop an’ grocery store that de- 
cides. It’s th’ intillegent jury iv ye’er peers or worse that tells ye 
whether ye must put in th’-rest iv ye’er days stickin’ paper insoles into 
ready made shoes or wearin’ out th’ same lookin’ f’r wurruk. Th’ 
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awyers make th’ law; th’ judges make th’ errors, but th’ iditors make 
th’ juries.’’ 


The Press to the Aid of a Friend. 


‘*So whin ye’re landed down stairs, in th’ polis station an’ ye sind 
f’r ye’er frinds ye say to thim: ‘ Boys, ye needn’t trouble ye’ersilf 
about what lawyer ye get so long as he’s cheap; but do ye go down 
to th’ iditor an’ tell him that th’ cause iv human freedom is on 
thrile undher the nom de ploom iv Malachi Hinnissy,’ says ye. 
An’ whip ye come up f’r thrile th’ lawyer tells ye th’ case looks 
bad f’r ye but he’ll thry to save ye; an’ ye give him th’ wink 
an’ set serene f’r well ye know that ivry wan iv thim sworn boolwarks 
iv justice facin’ ye has been told ivry day f’r two months that it is in- 
sanity but not crime to steal a ham an’ over th’ honest heart iv each iv 
thim is a copy iv the Daily Kazoo offerin’ a season ticket to th’ base- 
ball game to th’ juror that gives th’ best reason why th’ pop’lar Mala- 
chi Hinnissy shud be acquitted (cut out this coupon). An’ afther th’ 
lawyers on both sides has pounded th’ furniture to pieces an’ th’ judge 
has read a little composition on larceny fr’m th’ third reader, th’ jury 
gives a roar iv ‘not guilty’ an’ thin adjourns with th’ judge, th’ bar 
an’ th’ pris’ner toth’ office iv th’ Kazoo to have their pitchers taken. Ye 
putin the next three weeks writin about’ ye’er sufferings an’ sfther 
that ye get a good job as wan iv th’ contributors to th’ fireside frind. 
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Dower IN EquitaB_Le Estares.—Where a husband, while living 
apart from his wife, caused lands to be conveyed to his sister in 
trust for his benefit, and died after his wife had obtained an abso- 
lute divorce from him for his adultery, the husband never having 
had record title to the land, the wife could not recover dower 
therein.” 

Mr. Justice Lathrop, delivering the opinion of the Supreme 
Judicial Court of Massachusetts, said in part: 

The plaintiff was married to George N. Seaman on June 22, 
1870. On August 9, 1893, Mr. Seaman, who was then living apart 
from his wife, caused the land in question to be conveyed to his 
sister, Ellen F. Davis, in trust to pay to him the net rents and 
profits during his life, and to allow him to use and enjoy the same 
during that time; also, at his request, to sell and convey the same 
or any part thereof free from the trust, and to pay the proceeds 
to him; also to mortgage the same at his request; also to con- 
vey the same to such person to whomsoever he might direct by 
his last will, and in default of such direction to convey the same 
to his heirs at law. 

On February 15, 1895, at the request of George N. Seaman, 
Ellen F. Davis, as trustee, conveyed the land in question by a 
mortgage deed to the defendant Harmon, who was a purchaser in 
good faith, for the sum of $3,200. 

On February 28, 1896, the plaintiff obtained a divorce from the 
bond of matrimony against her husband by reason of adultery 
on his part. The husband was ordered to pay $1,000 as alimony, 
and this amount was paid. This decree became absolute on Au- 
gust 29, 1896. 

At the time of the bringing of this bill Harman had advertised 
the land for sale for breach of a condition contained in the mort- 
gage. 

George N. Seaman died April 19, 1904. While the case was pend- 


% Seaman v. Harmon, 78N. E. Rep. 301 (Mass., May 17, 1906. 
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ing in the superior court, the administrator of the estate of 
George N. Seaman and Carrie M. Seaman, in her own right as 
wife of George N. and as guardian of their infant son, were made 
parties defendant. 

There is no statute in this commonwealth which gives a wife 
dower in the estate of which her husband has only an equitable 
title. At common law the wife has no dower in the estate of 
which the husband did not have a legal seisin at some time during 
the coverture. 


PRESCRIPTION: WHETHER RUNNING OR SUSPENDED BY INFANCY 
or Heir.*—Where infancy exists when a cause of action accrues, 
the time for commencing the action is extended for a certain pe- 
riod after the infant becomes of age; but, if the statute has al- 
ready begun to run against the ancestor, it is not interrupted 
by his death and the supervening disability of his infant heirs, in 
the absence of provisions to the contrary. 

Mr. Justice Vann, delivering the opinion of the Court of Ap- 
peals of New York, said in part: 

Returning to the question as to the effect of supervening disa- 
bility, it is urged in behalf of the plaintiffs that the presumption 
of a grant, upon which title by prescription is founded, cannot 
be indulged against an infant, and that the running of the stat- 
ute of limitations is suspended during the period of infancy. Ad- 
verse possession and prescription are closely related. The one 
is regulated by statute, and the other by common law, which has 
adopted 20 years as the prescriptive period from analogy to the 
statute of limitations. Adverse possession is the open and hos- 
tile possession of land under claim of title to the exclusion of the 
true owner, which, if continued for 20 years, ripens into an ac- 
tual title. Prescription rests upon the presumption of a grant 
of incorporeal rights that has become lost, and after the lapse 
of 20 years the presumption ripens into a title also. It is meas- 
ured by user, and the adverse use must commence in the same 
way, continue for the same period, and be of the same character 
as the adverse possession required to give title to real estate. 
The close connection between the two methods of acquiring prop- 
erty makes it reasonable and natural to extend the analogy to the 


% Scallon v. Manhattan Ry. Co., 78 N. E. Rep. 284 (N. Y., June 12, 1906.) 
VOL. XL. 59 
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subject of disability. There is no reason for affording greater 
protection to incorporeal rights than to the land to which those 
rights are appurtenant. The effect of infancy upon statutes of 
limitation is not uniform but depends upon circumstances. If 
infancy exists when the cause of action first accrues, the time 
for commencing the action is extended for a certain period 
after the infant becomes of age. If, on the other hand, 
the statute has already begun to run against the ancestor, 
it is not interrupted by his death and the supervening 
disability of his infant heirs. An adverse possession commenc- 
ing in the lifetime of the ancestor will continue to run against 
the heir, although he is an infant, when his right accrues. This 
rule is well established by authorities of the highest standing.” 


Lanpiorp LiaBie ror Occasionep BY INSECURE ReE- 
pairs By A TENANT By LANDLORD’s AuTHorITYy.”—A land- 
lord who authorizes his tenant on the second floor of a building 
to reconstruct a porch and stairway suitable for such tenant’s 
purposes, at his own cost, the same to be under the _ tenant’s 
exclusive control, is liable to another tenant, or servants, occu- 
pying the first floor, for a failure to exercise ordinary care in 
seeing that the improvement is made reasonably safe. 

The landlord does not escape such obligation by turning the 
whole matter over to the upper tenant with full authority to act; 
himself remaining in ignorance of the plan and manner of exe- 
cuting the work. In such case he stands in the same relation 
to his lower tenant as though he had himself made the improve- 
ment. 

Mr. Justice Lewis, delivering the opinion of the Supreme 
Court of Minnesota, said in part: 

If the owner, for purposes of his own, makes improvements or 
repairs upon his premises, he is responsible to his tenants for the 
exercise of ordinary care in so doing, and, in constituting the 
codefendant in this case the agent to carry out such purpose, his 
obligation to the tenant below was not changed, nor was the 
owner released by the fact that the tenant employed a third party 
to do the work. 


™ Citing many cases. Rep. 276 (Sup. Ct. Minn., June 8, 
" Myhre v. Schleuder, 108 N. W. 1906). 
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Wire Bounp By CoveNANT oF WARRANTY By Her IN Hus- 
BAND’S Deep."—Where a husband conveys his land by warranty 
deed, in which his wife joins in order to convey her right of dow- 
er, she is bound by her covenant of warranty, and cannot ac- 
quire title thereto in proceedings under a mortgage which was a 
lien on the land at the date of the deed, and set up the title ac- 
quired against the grantee in the deed. 

Mr. Justice Brown, delivering the opinion of the Supreme 
Court of Pennsylvania, said in part: 

If, instead of having been the wife of the grantor, she had at 
that time been his sister—an unmarried woman—the covenant 
would bind her as it binds him, and what he could not do in the 
face of it, she could not do. But she now contends that becuuse 
she was his wife at the time they conveyed to George, she is not 
bound by her covenant. There was a time when she could have 
said this and could have done what she is now trying to do. 
That was when a married woman was incapable of making a 
contract of covenant, and upon being confronted by one that she 
had entered into in the most solemn form, could have pleaded her 
converture as a discharge from it, however equitable and just it 
might have been. That was when the common-law fetters upon 
her had not been removed. 


Evipence oF EXPERIMENTS SHALL BE ADMITTED IS 
IN THE DIscReTION oF THE Court and that dis- 
cretion will not be interfered with on appeal unless its exercise 
clearly appears to have been wrong.” 

Where a witness testified to having heard certain noises and 
conversations through the walls and floors of a house, evidence of 
experiments made nearly eight years after the time to which the 
testimony referred, tending to show that it was impossible to 
hear noises through the walls and floors, was properly excluded 
in the discretion of the court. 

Mr. Justice Hammond, delivering the opinion of the Supreme 
Judicial Court of Massachusetts, said in part: 

The judge may well have thought that the trial of the question 


™ George v. Brandon, 64 Atl. Rep. = Dow v. Bulfinch, 78 Northeast- 
371 (Penn., April 16, 1906). ern Rep. 416 (Mass., June 19, 1906). 
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whether the conditions were in all respects the same, what chang- 
es if any had taken place in the adjustment of the heaters, what 
was the relative situation of the persons making the tests, wheth- 
er the surrounding noises, if any, were the same, would lead to 
an extended inquiry upon collateral matters which would be 
of no practical assistance to the jury, and that the more direct 
and logical course was to explain to the jury the exact physical 
situation at the time of the alleged occurrences and to leave it 
to their common knowledge whether in such a state of things the 
witnesses for the plaintiff were to be believed. 


Legacies oF Speciric CHATTELS—IDENTIFICATION.—Testators 
frequently desire to leave to some specific legatee the plate or fur- 
niture in particular houses, and questions naturally arise as to 
what happens if some of the plate or furniture usually in a par- 
ticular place is not there when the will comes into operation. 
In the case of Brooks v. Warwick,®® the testator bequeathed cer- 
tain chattels (including pictures and furniture) which might be 
at the time of his decease in, upon, or about his mansion at Lower 
Gatton or upon any part of his Surrey estates to trustees to de- 
volve as heirlooms. Some of the pictures and furniture usually 
at Gatton were at the testator’s death away in the hands of re- 
pairers. Vice-Chancellor Knight-Bruce held that, notwithstand- 
ing that they were not actually at Gatton when the will came into 
operation, they passed under the specific bequest. As regards 
chattels which had been ordered for, but had not reached the Sur- 
rey estates, he decided against the specific legatees. A stronger 
‘case in favor of the specific legatee is to be found in Land v. 
Devaynes,” where the testator gave to his wife all his plate, linen, 
and furniture in his house in Savile-street together with the lease 
of the said house. He had but one set of plate and linen, which 
it was his custom to remove from the London house to Busbridge 
and back again. The Lord Chancellor (Loughborough) decided 
that as the testator had only one set of plate and linen, it was a 
general gift of all his plate and linen, though it might be at Bus- 
bridge at his death. A certain amount of violence had to be done 


" 12 L. T. Rep. O. S. 41; 2 De G. = 4 Bro. Ch. Cas. 536. 
& 3. 425. 
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to the language of the will in Norris v. Norris,” where the testator 
gave his wife all his interest in his house at Lavender Hill, “the 
furniture, books, pictures, wines, &c.” After making his will, he 
removed to another house, taking with him the chattels which he 
had had at Lavender Hill, and buying others of a similar nature. 
Vice-Chancellor Knight-Bruce held that this was a general gift, 
and that the use of the definite pronoun did not confine the furni- 
ture, &c, to any particular locality. To the contrary effect is 
Spencer y. Spencer.” where the gift was of the household goods 
and furniture which at the time of the testator’s death should 
be in the house which he then occupied in Breck-road. The tes- 
tator at the time of his death had no furniture or effects in that 
house, as he did not then occupy the house. The Master of the 
Rolls held that this was a specific gift which had been adeemed 
by the house being given up and the property taken away. In 
Re Johnston,” Mr. Justice Chitty held that the gift by a testatrix 
of the contents of her house included a box of jewelry which was 
at her bankers for safe custody at her death. In those cases the 
contest was between specific and residuary legatees, but in Re 
. Earl of Stanford and Warrington it was between two specific 
legatees, as the testator had directed that the chattels in or about 
E. Hall should go as heirlooms with E. Hall, and those in or about 
B. House as heirlooms with B. House. It appeared that a large 
quantity of the plate usually stored at E. Hall had been removed 
to B House at the time of the testator’s death. The Court of Ap- 
peals, in affirming Mr. Justice Warrington, held that as between 
these specific legatees the bequest must depend upon the place 
where the particular plate happened to be when the will came into 
operation. Brooke vy. Warwick (sup.) decided, as we have said, 
that chattels merely ordered for the named place did not pass 
under the specific gift, and at first sight that may seem in oppo- 
sition to the decision in Rawlinson v. Rawlinson.” In the last- 
named case the testator bequeathed the effects which should be 
in his capital messuage, Duddon Hall, at his death. Some of 
the effects which the testator intended to place in Duddon 
Hall, after giving up a house in Bath, were stored away 


= 741. T. Rep. O. S. 508; 2 Coll. “62 L. T. Rep. 44; 26 Ch. Div. 

719. 538. 
@ 21 Beav. 548. = 34 L. T. Rep. 848; 3 Ch. Div. 
302. 
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in a farmhouse, because the tenant of Duddon Hall, 
who had taken it furnished, would not allow them to 
be placed there during his tenancy. Under such circum- 
stances Vice-Chancellor Hall held that all those effects passed 
under the specific gift. The form given in Key and Elphinstone’s 
Precedents” is very comprehensive. It runs thus: “Which at 
the time of my death shall be in, about, or belonging to or appro- 
priated or ordered for,’ &—From London Law Times. 


RIPARIAN RIGHTS OF ADJOINING OWNERS—ACCRETIONS—APPOR- 
TIONMENT OF SHore Line.—Where the thread and banks of a 
stream are changed by accretions, etc., the new shore line should 
be apportioned among the owners of premises abutting on the 
old shore line, so that each shall have the same proportion of the 
new line as he had of the old.” 

Chief Justice McLain, delivering the opinion of the Supreme 
Court of Iowa, said in part: 

The general rule seems to be that the new shore line is to be ap- 
portioned among the owners of premises abutting on the old 
shore line, so that each shall have the same proportion of the new 
line as he had of the old. The cases announcing and illustrating 
this rule are fully cited in the standard treatises on the subject.” 
The difficulties in applying the general rule in particular cases 
need not be discussed here, for this case gives no occasion for 
their elaboration. We think it is true that plaintiff would have 
been entitled in a proper case to a decree giving him some portion 
of the new shore line. The difficulty is that plaintiff has not 
shown on the record what proportion of the new shore line he 
is entitled to, nor where his portion should be located; and we 
infer that the trial court had no better means of information 
on the subject than we have, and for that reason was unable to 
give to plaintiff the full measure of his rights. We understand 
from the authorities on the subject that it would be necessary 
to ascertain the length of the new shore line between the points 


* 8th edit., vol. 2, p. 701. 

" Berry et ux v. Hoogendoorn, 
108 N. W. Rep. 923 (Iowa, July 11, 
1906). 

* See, for instance, Gould Wat- 
ers (3d Ed.), § 163; 1 Jones, Real 
Property, § 483; 2 Tiffany, Real 


Property, § 454; 1 Am. & Eng. Enc. 
477. The rule is quite fully ex- 
plained in Northern Pine Land Co. 
v. Bigelow, 84 Wis. 157, 54 N. W. 
496, 21 L. R. A. 776, and Thomas v. 
Ashland, ete., Logging Ry. (Wis.), 
100 N. W. 993. 
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of its departure from the old shore line and the length of the 
corresponding portion of the old shore line, so that the new line 
might be apportioned in parts corresponding to the parts of the 
old shore line belonging to the different owners. If this had been 
done, then the accretions would be divided up by running straight 
lines from the points on the old line to the corresponding points 
on the new. No such basis for dividing the new shore line was 
furnished in the evidence probably for the very good reason 
that the expense of making the surveys and apportionment would 
have exceeded the possible value of one or two acres of sand bar 
covered with willows and cottonwoods. Without such means of 
apportionment, we are unable to say how much of the shore line 
on the plat should have been apportioned to plaintiff. 


On® Ripinc on RalLroap Ticker Procurep at A Repucep Rats, 
BY Fase Representations to the effect that she was a student 
at a certain school, is not a passenger entitled to recover damages 
for an injury received in a collision.” 

Mr. Justice Sheldon, delivering the opinion of the Supreme 
Judicial Court of Massachusetts, said in part: 

Whatever rights she had to be regarded as a passenger on the 
defendant’s train she had acquired solely by the fraud which 
she had practiced upon the defendant. She had no right to profit 
by her fraud; she had no right to rely upon the consent of the 
railway company to her entering its train as a passenger, when 
she had obtained that consent merely by gross misrepresenta- 
tions. Accordingly she was not lawfully upon the defendant’s 
train; she was in no better position than that of a mere tres- 
passer. This principle has been affirmed in other jurisdictions. 
Thus it has been held that a person traveling over a railroad on 
a free pass or a mileage ticket which had been issued to another 
by name and was not transferable, was barred by his fraudulent 
conduct from recovering for a personal injury unless it was due 
to negligence so gross as to show a willful injury.“ 


DECLARATION OF TRUST—EQUITABLE Frr.—Testator’s son exe- 
cuted a declaration of trust to the effect that he held certain land 


» Fitzmaurice v. New York, N.H._ v. Beggs, 85 Ill. 80, 28 Am. Rep. 
é H. R. Co. 78 N. E. Rep. 418 618. Way v. Chicago, Rock Island 
(Mass., May 18, 1906). & Pacific Ry., 64 Iowa, 48, 19 N. W. 

“ Toledo, Wabash & Western Ry. 828, 52 Am. Rep. 431. 
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in trust for testator and himself as co-partners, for the benefit of . 
the firm until its dissolution, and the rest and residue one-half 

for himself and his heirs, and one-half for testator and his heirs 

as tenants in common, and that on termination of the trust the 

legal title should then be made to stand one-half in the son and 

his heirs and one-half in testator and his heirs, as tenants in 

common. Held, that testator thereby acquired an equitable fee 

in the land, which passed by his will to his wife, and not to his 

heirs.“ 

The firm continued until 1884, when John Reardon died. By 
his will he bequeathed and devised all his estate real, personal 
and mixed to his wife Mary Reardon, with the exception of $1 
to each of his six children. 

After the death of John Reardon, Mary Reardon continued the 
business of the firm as co-partner with Edmund Reardon until 
her death in 1890. By her will she left specific bequests to the 
several heirs at law of John Reardon. The legatees under the 
will of Mary Reardon agreed that it would be more advantageous 
to continue the business of the firm as it existed at the time of 
her death, than to receive their shares under her will at that 
time. The business was therefore carried on by Edmund Reardon 
and the executors of the will of Mary Reardon for the benefit 
of all parties in interest until 1898, when the parties agreed to | 
form a corporation to take over the assets of the firm, the par- 
ties to receive shares of stock in the proposed corporation in 
proportion to their interest under the will of Mary Reardon. 
The corporation was accordingly formed, the business taken over, 
and the parcel of land held in trust by Edmund Reardon was con- 
veyed to the corporation. 

It also appears that the parties to this cause received the num- 
ber of shares proportional to their respective interests under the 
will of Mary Reardon, and gave receipts for the full payment of 
their legacies under the will. 

The contention of the plaintiffs is that under the declaration 
of trust executed by Edmund Reardon in 1878 they are tenants 
in common of the parcel of land therein described as heirs at 
law of John Reardon, and are entitled to an accounting of the 
rents or profits thereof and to a conveyance of their shares of 
that parcel of land. 


41 Reardon v. Reardon, 78 N. E. Rep. 430. Opinion by Lathrop, J. (Mass., 
June 21, 1906.) 
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The contention of the defendants is that under the declaration 
of trust John Reardon had an equitable fee as a tenant in com- 
mon with Edmund Reardon in the parcel of land; that by the 
will of John Reardon his interest passed to his wife; that Mary 
Reardon had the right to dispose of this interest; that the plain- 
tiffs having received and acknowledged satisfaction of the full 
amount of their legacies under the will of Mary Reardon, and 
having received stock in the corporation are estopped to maintain 
the bill, and that the judge of the court below may have found 
properly that the plaintiffs are barred by their laches. 

We are of opinion that the defendants are correct in their 
statement that John Reardon had an equitable fee which he 
could devise.“ The interest of John Reardon having passed to 
Mary Reardon, the plaintiffs have no claim upon the same as 
heirs of John Reardon. 


ConDITIONAL SALE.—A promissory note providing that the ex- 
press condition of the sale and purchase of the goods for which 
the notes were given is such that the title, ownership or possession 
does not pass until the note and interest are paid in full, and that 
the payee has full power to declare the note due and take pos- 
session of the goods at any time he may deem himself insecure 
even before the specified maturity of the same, retains owner- 
ship in the payee of the note.“ 

Mr. Justice Ailshie, delivering the opinion of the Supreme 
Court of Idaho on rehearing, said in part: 

There are two reasons why the judgment of the lower court 
must be affirmed as above indicated. First: It is nowhere shown 
that the respondent ever consented that the Salmon River Min- 
ing & Development Company, or any one else, attaching or 
affixing the personal property or machinery to the realty for the 
purpose of making it, in point of law, a fixture and therefore a 
part of the mine. On the other hand, the terms of the condi- 


tional sale notes would, in the absence of other evidence, tend to 
disprove that theory. Second: It is nowhere shown by any 


“© Newhall v. Wheeler, 7 Mass. * Kester v. Schuldt, 85 Pac. Rep. 


189; Holland v. Cruft, 3 Gray, 162, 974 (Dec. 30, 1905; on rehearing 


175; Knowlden v. Leavitt, 121 Mass. May 3, 1906). 
307. 
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evidence that would bind the respondent, that he ever waived 
his right to reclaim the property or ever in any manner vested 
the title in the conditional vendee. If any one of the foregoing 
facts had been shown by competent evidence, we might hold 
as appellant contends; but in the absence of any such showing, 
we must affirm the judgment. 


PrRoFEssIONAL ServicesS—CoMPENSATION.—In an action by a 
physician for the value of professional services rendered without 
. any contract as to the price, evidence is admissible that plaintiff 
was busily engaged in the practice of his profession.“ 

Mr. Justice Bailey, delivering the judgment of the Supreme 
Court of Colorado, said in part: 

It is said that “when an attorney sues upon a quantum meruit 
for professional services, his professional standing is a proper 
subject of inquiry as affecting the value of his services. And 
the amount of his professional business may be inquired into, 
as tending to show his professional standing.’’*5 Counsel has 
called our attention to no case, and we know of none, wherein 
it‘ is held that a different rule should obtain in determining 
the value of a physician’s services. The same reasoning which 
prompts the doctrine as to attorneys seems to warrant its ap- 
plication to physicians. The value of professional services may 
depend very considerably upon the character and standing of 
him who performs them. In the first place, there are diversities 
of gifts. The period of time passed in the profession, the ex- 
perience acquired, degree of skill, and the faculty of using pro- 
fessional knowledge make great differences in individuals. The 
services of some are worth more than the services of others, be- 
cause they will command more. Should a question arise as to 
the value of services, in an action brought by a physician to 
recover fees, where the nature of the services performed makes 
the possession of certain qualifications to constitute an import- 
ant element in the value of those services, as in this case where 
the plaintiff was called because of his peculiar skill as a diagnos- 
tician, evidence of professional standing is clearly admissible 
and is entitled to consideration. 


“ Sills v. Cochems (Colo, May 7, Weeks on Attorneys at Law, 681; 
906). , Phelps v. Hunt, 40 Conn. 97. 
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The fact that plaintiff was extremely busy tends to show 
his professional standing, and tends to show, in connection with 
other testimony concerning the length of time he had practiced 
medicine in that community, his experience, which gave him 
the requisite knowledge and ability to properly diagnose and 
prescribe the necessary medicines for diseased persons. If con- 
stant practice in the art of his profession renders a practitioner 
more capable than he otherwise would be, the extent of such a 
practice is a matter which may be properly inquired into for 
the purpose of determining the value of the services rendered. 


EASEMENT OF PASSAGEWAY UPON SUBDIVISION INTO Lots.—Where 
the owner of a block of land platted the same and constructed a 
passageway across the rear of certain of the lots, the easement 
of such way became appurtenant to the lots for the benefit of 
which it was created when the title thereto became severed from 
the owner of the servient tenement, and passed to each subse- 
quent purchaser of the lots to which the easement appertained, 
whether mentioned in the deeds or not.‘® 

Chief Justice Scott, delivering the opinion of the Supreme 
Court of Illinois, said in part: 

We think the arrangement of the premises at the time appellant 
purchased lot 1 retained sufficient marks of the easement to put 
appellant upon inquiry as to the rights which owners of lots 2 
and 3 had in the west end of lot 1. It is said that the gates 
across the passageway between lots were inconsistent with the 
theory of an easement. The greater weight of the evidence is to 
the effect that the gates were placed across the passageway after 
the lots had been sold by Lucy E. Briggs. The easement had 
therefore been created before the gates were erected, and the 
case is in this respect different from one where an easement by 
prescription is claimed and it is shown that gates were placed 
across the alleged right of way before the prescriptive period 
had expired. It does not appear that these gates interfered with 
the use of the passageway for the purposes for which it was in- 
tended. 

The easement over lot 1 became appurtenant to lots 2 and 3 
when the legal title to these lots became severed from that of lot 


© Martin v. Murphy,77 N. E. Rep. 1126 (Iil., June 14, 1906.) 
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1. Each subsequent conveyance of lots 2 and 3 carried with it 
the easement, whether mentioned in the deed or not,47 and each 
purchaser of lot 1 took that lot subject to the easement, as it was 


apparent from an inspection of the premises at the time of pur- 
chase. 


RESPONSIBILITY FOR Goops Sotp at Auction anD Lost Berore 
LiveRY. — An interesting case on the subject of the responsibility of an 
auctioneer for the loss of sheep stolen after they have been knocked 
down to a purchaser has been before the judge of the Totnes County 
Court. The difficulty in the way of the purchaser was that the sheep 
were sold in a public market, and that, instead of removing them after 
they were purchased by him, he allowed them to remain some hours in 
the market place, during which time they were stolen. He contended 
that up to the time when they were stolen they had never been out of 
the possession of the auctioneer, and that therefore he was liable as a 
bailee of them for the loss; but His Honor pointed out that there was 
an important distinction between the case where the auctioneer was 
selling goods on his own premises and the case where he was selling 
goods at a public market for different owners. In the first case the 
auctioneer had the goods in his possession, and was therefore the 
bailee of them; in the second case he was the auctioneer merely, and 
never the bailee in possession. The purchaser of a lot sold under the 
latter circumstances must be taken to know that the moment the ham- 
mer fell the property belonged to him. From that moment the risk 
was shifted to the purchaser, and, that being so, he could net say that 
because a third person stole them the auctioneer was liable as bailee. 
We have no doubt that the rule as stated by His Honor is correct, 
and, indeed, it is a reasonable one. A man is supposed to look after 
his own property, and, if he chooses to leave it unprotected, he must 
bear the loss. — Law Times, Sept. 8, 1906. 


Principat anp AGent.— One of the two joint agents appointed to 
act for heirs in the settlement of an estate held not entitled, without 
the consent of the other agent, to receive payment of the sums due the 
heirs.‘ 


| Tinker v. Forbes, 136 Ill. 221, #® Robbins v. Horgan (Mass.), 78N. 
26 N. E. 503. E. Rep. 503. 
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Hammond, J, delivering the opinion of the court said in part: ‘* The 
crucial question is: Was the payment to Smythe the agent a payment 
to his principals? Smythe’s only authority to receive the money was 
under the power of attorney. Under that power he was a joint agent 
with Walker. They were private agents as distinguished from public 
agents. They were not partners in business, nor did they have any 
interest in the fund to which their principals were entitled. They were 
mere agents having only a bare authority and both constituted one 
agent and neither was a complete agent by himself. In the language of 
Coke they ‘had but amere and bare authority and they both [did] in 
law make but one attorney.’! The powers of the agency were con- 
ferred upon neither acting alone and without the consent of the others 
but only upon both acting together. The logical result of such a situ- 
ation is that the act of both, or at least the consent of both to the act 
of one, is essential to the valid exercise of any power of the agency ; 
and such is the law.’’ * 


or Mortcace — Ricut ’or PLEpGoR oN ForECcLOsURE. — 
Plaintiff assigned to defendant bank as collateral security notes and the 
mortgage securing them, with the understanding that defendant should 
complete the foreclosure of the mortgage commenced by plaintiff. The 
mortgage not being a first lien, defendant, with plaintiff’s consent, pro- 
ceeded to secure prior liens by purchase, and after some disbursement, 
for this purpose, plaintiff and defendant made an agreement reciting 
the advancement of money by defendant in purchasing liens on the 
mortgaged property and perfecting its title, and the necessity for fur- 
ther expenditures therefor, and providing that plaintiff should have 
the right to purchase the property of defendant within eighteen 
months by paying plaintiff’s original indebtedness to defendant and the 
amounts advanced by defendant in purchasing liens on the property and 
perfecting its title. Immediately thereafter defendant foreclosed said 
mortgage and other liens, plaintiff not being made a party, and defendant 
bought the property at the sheriff’s sale. Held, that defendant ac- 
quired the title to the property at the foreclosure for its own benefit, 
and therefore, though plaintiff did not exercise the option to purchase, 
defendant was obliged to account to plaintiff for the property on the 
basis of the amount of its bid at the foreclosure sale, it to have credit 


1 Co. Litt. 49b. Pick. 198; 2 Kent, Com. 633, and cases 
2 Co. Litt., ubi supra; Towne v. cited; Story, Agency (9th Ed.), § 42, 
Jaquith, 6 Mass. 46; 4 Am. Dec. 84; and cases cited therein. 
Copeland v. Mercantile Ins. Co., 6 
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for plaintiff’s indebtedness and for expenses in acquiring and perfect 
ing title.’ 

Mr. Justice Crow delivering the decision said in part: ‘* The funda- 
mental rule pertaining to collateral securities is that, where a debtor 
has pledged to his creditor a mortgage on real estate to secure the pay- 
ment of a note other than the mortgage debt, and the creditor or pledges 
in the exercise of his equitable rights forecloses said mortgage, and 
thereby acquires title to the real estate in his own name, absolute as 
against the mortgagor, the pledgee holds such title as security for his 
debtor’s note in lieu of the original mortgage, and the pledgee’s inter- 
est in the land may be defeated by payment of the pledgor’s principle 
note. In other words the pledgee holds the land to which he has thus 
acquired title in trust for the pledgor, and as security for the debt due 
from him.?, When, however, there is an agreement between the parties 
that the pledgee may acquire the title in his own right, and he does so 
at a fair valuation, openly, without fraud, with the knowledge and con- 
sent of the pledgor, and evinces an intention to hold the title so ac- 
quired for his own benefit and not in trust, a duty then devolves upon 
him to account to the pledgor for the valuation at which he so acquired 
the title.’’ 


Rient To Bear Arms.—The Bill of Rights of Kansas, which pro- 
vides that ‘‘the people have the right to bear arms for their defense 
and security,’’ is a limitation on legislative power to enact laws 
prohibiting the bearing of arms in the militia, or any other military 
organization provided for by law, but is not a limitation on legisla- 
tive power to enact laws prohibiting and punishing the promiscuous 
carrying of arms or other deadly weapons. 

The question presented is the constitutionality of section 1008 of 
of the General Statutes of 1901, which reads: ‘‘ The council may pro- 
hibit and punish the carrying of fire arms or other deadly weapons, 
concealed or otherwise, and may ‘arrest and imprison, fine or set at 
work all vagrants or persons found in said city without visible means of 
support or some legitimate business. 


1 Munson’s American Sav. Bank v. Dec. 239; Jennings v. Wyzanski, 188 
Trust Co. (Wash.), 86 Pac. Rep. Mass. 285; 74 .N. E. 347. 
1047. 3 Jennings ». Wyzanski, supra; 
2 Jones on Pledges and Collateral Plucker v. Teller, 174 Pa. 529; 84 Atl. 
Securities (2d Ed.), § 659; Brown v. 208; 52 Am. St. Rep. 825. 
Tyler, 8 Gray (Mass.) 185, 69 Am. 4 City of Salina v. Blaksley (Kan- 
6a8, Nov. 11, 1905). 


NOTES OF RECENT DECISIONS. 943 


Mr. Justice Greene of the Supreme Court of that State, delivering 
the opinion, said in part: — 


The contention is that this section of the Bill of Rights is a constitutional 
inhibition upon the power of the Legislature to prohinit the individual from 
having and carrying arms and that section 1003 of the General Statutes of 
1901 is an attempt to deprive bim of the right guaranteed by the Bill of 
Rights, and is therefore unconstitutional and void. The power of the Legislature 
to prohibit and regulate the carrying of deadly weapons has been the subject 
of much dispute in the courts. The views expressed in the decisions are not 
uniform, and the reasonings of the different courts vary. It has, however, 
been generally held that the Legislatures can regulate the mode of carrying 
deadly weapons, provided they are not such as are ordinarily used in civilized 
warfare. To this view there is a notable exception in the early case of Bliss v. 
Commonwealth! * * * In some of the States where it has been held, 
under similar provisions, that the citizen has the right preserved by the 
Constitution to carry such arms as are ordinarily used in civilized warfare, it 
is placed on the ground that it was intended that the people would thereby 
become accustomed to handling and using such arms, so that in case of an 
emergency they would be more or less prepared for the duties of a soldier: 
The weakness of this argument lies in the fact that in nearly every State 
in the Union there are provisions for organizing and drilling State militia 
in sufficient numbers to meet any such emergency. * * * Commonwealth 
v. Murphy? strongly supports the position we have taken. The defendant 
was convicted of being a member of an independent organization which 
was drilling and parading with guns. The guns, however, had been inten- 
tionally made so defective as to be incapable of being discharged. The 
prosecution was had under a statute which provided that: ““No body of 
men whatsoever, other than the regularly ordganized corps of the militia [and 
certain other designated organizations], shall associate themselves together at 
any time as a company or organization, for drill or parade with fire-arms, or 
maintain an armory in any city or town of the commonwealth.” * * * 
On the trial the defendant invoked the provisions of the Massachusefts Bill of 
Rights, ‘‘ the people have aright to keep and bear arms for the common de- 
fense,’’ in support of his contention that he had the right to bear arms. The 
court said: ‘*This view cannot be supported. The right to keep and bear arms 
for the common defense does not include the right to associate together as a 
military organization, or to drill and parade with arms in cities or towns, 
unless authorized to do so by law. This is a matter affecting the public 
security, quiet, and good order, and it is within the police power of the Leg- 
islature to regulate the bearing of arms, so as to forbid such unauthorized 
drills and parades.”” The defendant was not a member of an organized 
militia, nor any other military organization provided for by law, and was 
therefore not within the provision or the Bill of Rights, and was not pro- 
tected by its terms. 


19 Litt. (Ky.) 90; 13 Am. Dec. 7? (Mass.) 44.N. E. 188; 32L. R.A. 
251. 606. 


944 40 AMERICAN LAW REVIEW. 


Bounpary — ALTERATION BY Parot.'— Where a line fence had been 
recognized and acquiesced in as marking the true boundary line be- 
tween the property of adjoining owners for a period of fifteen years, it 
established the line, which could not be abrogated by a mere oral agree- 
ment to have a survey made to ascertain and establish the true line. 

An unexecuted parol agreement is insufficient to establish a boundary 
line, where it was not followed by possession or improvements made 
with reference thereto. 


Deep DELIVERED TO A DeEposiTaRY TO BE DELIVERED TO THE 
GRANTEE aT GRANTOR’s DeatTH, THE Grantor Reservine a LiFe 
Estate. — Where as a part of the transaction, and part of the agree- 
ment between the grantor, the grantee, and the depositary, the latter 
was authorized to surrender the deed to the grantor on demand and on 
his giving a receipt therefor, and authorized the grantor to make such 
demand, and, after receiving the deed, to destroy the same and cancel 
the conveyance, it was held that the deed passed a present interest in 
the land to the grantee, subject to the grantor’s life estate and power 
of defeasance, and the estate thereby vested in the grantee became 
absolute on the death of the grantor without having defeated the same 
in the manner specified in the contract. 

So held in Nickols v. Stone? by the Court of Appeals of Kentucky. 
Chief Justice Hobson in delivering the opinion said in part: — 


It is conceded in all the cases that, if a present interest does not pass, the 
deed is ineffective. If a present interest passes, the interest is none the less 
real because it is defeasible or may be defeated by the grantor in a certain way, 
for, if it is not defeated by the happening of the contingency, it is as certain as 
if no condition had been annexed. So in each case, after all, the turning point 
is whether a present interest vests in the grantee under the deed. 

In the case before us, if the grantor had reserved in the deed power in him- 
self to defeat its provisions by conveying the propcrty to another in his life- 
time by a deed duly executed, it could not be maintained that, if he failed to 
make such a disposition of the land, the deed would be invalid, for the grantor 
had the right to convey either a defeasible fee or a fee simple, and, if the con- 
dition did not happen by which the defeasible fee would be defeated, the title 
became perfect. Where a deed is held by the third person as the agent of the 
granter, and is subject to his control, the deed is still his property, and there 
has been no delivery, and therefore no title passes; but, where the deed has 
been delivered, the fact that its operation may be defeated in a certain way, 
either by the grantor or ancther, renders it none the less operative until the 
defeasance occurs. Reading the two papers together, we think they neces- 


1 Uker v. Thieman, 107 N. W. Rep. 287 S. W. 799, Ky., June 1, 1905. 
167 (Iowa, May 8, 1996). 
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sarily are the same in effect as if in the body of the deed the grantor had re- 
served the right to cancel the deed by a writing delivered to Nuckols, signed by 
him in the presence of a witness. In such cases the fact that the grantor re- 
serves a life estate to himself is given effect as illustrating his intent that the 
deed should be operative as a present transfer of the title.! 


1 Ball v. Foreman, 37 Ohio St. 182; Pac. 287, 19 L. R. A. 242, 40 Am. St. 
Miller v. Meers, 155 Ill. 284,40 N. E. Rep. 415. 
577; Martin v. Flaharty (Mont.), 32 
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BOOK REVIEWS. 


Law ASSOCIATION OF PHILADELPHIA.—Addresses delivered March 13th, 1902, and papers 
prepared or republished to commemorate the centennial celebration of the Law Asso- 
ciation of Philadelphia. pp. 462. 

The unassuming title of this handsome volume may not call due attention to 
its value. It is substantially a history of the bar of Philadelphia from a period 
some decades before the beginning of the ninteenth century to within a genera- 
tion of its close; and the diversity of authorship of the several addresses, of 
which the book is made up, by its variety of treatment, brings out the salien- 
characteristics of the eminent members of that bar much more clearly than would 
aformal or continuous narrative by a single hand. 

The Law Association was itself formed in 1827, but its parent organizations, 
the Law Library Company and the Law Academy, carry it back to 1802. It is 
theeefore undoubtedly the oldest of its kind in the United States, and its line of 
chancellors, whose portraits, twelve in number, adorn this volume, present 
names of national or even international fame. These portraits are preceded by 
one of Chief Justice Marshall and appropriately followed by that of the 
present Chief Justice, James T. Mitchell, who as a constitutional lawyer, is a 
worthy successor to the great Chief Justice of the United States. 

A brief introduction by Chancellor Dickson is followed by an admirable his- 
torical address by Judge Mitchell, oovering the hundred years of the life of the 
Association. This in itself 1s a concise history of the Philadelphia bar; 
and brings vividly before us the great personages of Horace Binney, the two 
Tilghmans, William M. Meredith, John Sergeant, William and Francis Rawle, 
the scholarly Wallace, George M. Wharton, and others quos numerare longum 
est. 

Preéminent among these is the commanding figure of Horace Binney, to 
whom it was given to have the greatest, and perhaps the longest career of any 
prominent member of the American bar; his argument in the Girard Will Case 
ranking with Webster’s in the Dartmouth College Case, and his powers remain- 
ing unimpaired till his death in 1875, at the age of ninety-five. 

It was a fact not probably generally known, that a number of the Philadel- 
phia lawyers in the eighteenth century received their legal education in England 
at the time when Kenyon, Buller and Eldon were students; when Mansfield 
ruled the law and Hardwicke and Camden presided in equity; and that they 
brought, on their return to the practice of their profession in Philadelphia, the 
scientific accuracy of Westminster Hall. 

That this gave to their bar a character, whose traditions were kept up to their 
original high standard during the period commemorated by this volume is cer- 
tainly true, whether we admit or not the claim, that in this respect they out- 
ranked the bars of all other American cities. 

Besides the lives of the great leaders above mentioned, short sketches of 
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many well known practitioners, by Messrs. Wister, Samuel and Judge Penrose, 
and a somewhat longer one by Mr. John C., Bullitt, throw an entertaining side 
light upon the history of their bar, and give it essential completeness. 

JosEPH WILLARD. 


THE FOUNDATIONS OF LBGAL LIABILITY. A Presentation of the Theory and Develop- 
ment of the Common Law. By THOMAS ATKINS STREET, A. M., LL. B. Vol-I: Theory 
and Principles of Tort. Vol.II: History and Theory of English Contract Law. Vol. 
Itl: Common-Law Actions. Edward Thompson Company, Northport, Long Island, 
N. Y. 1906. 


These three volumes constitute a long essay written with both learning 
and enthusiasm by the able author. Whether the author’s opinions and 
inclinations be accepted or not, the reader finds here entertainment and 
stimulus to aid in forming his own opinions concerning the history of 
law and its many issues. The author not only cites cases and books 
of authority, but also enters the fields of controversy and refers to dis- 
cussions between men of authority which are of use to both students 
and practitioners who have to argue their cases. For instance, in the 
first volume, which concerns torts, under the head of Deceit, there is a 
discriminating discussion of the celebrated case of Derby & Peek, 14 App. 
Cas. 375. The author thinks that the point overlooked in the decision 
of the House of Lords in that case is “self-serving representation.” He 
is also of the opinion that American cases which are contrary to that 
decision rest really upon the ground of implied warranty. A character- 
istic feature of the book is the author’s advice to courts to stand their 
ground as to reckless representations. 

In the second volume, which concerns contracts, there is an interest- 
ing discussion of the nature of bilateral contracts. The author discusses 
the case of Shadwell v. Shadwell, 9°C. B., N. S. 59, under the subject of 
the invalidity of a unilateral promise given for performance of an exist- 
ing obligation. And with reference to the support of the validity of 
mutual promises, in furtherance of performance of an existing obligation, 
he considers the case of Scotson v. Pegg, 6 H. & N. 295. 

In the preface to the third volume, the author expresses the sound 
principle of teaching which “goes upon the idea of imparting truth by 
presenting it in different aspects and from different approaches.” 

Students and writers of a less demonstrative school will probably 
open their eyes a little at the author’s prefaces, one to each of the 
three volumes, because he speaks out freely in a way not common in 
law books about his motives and views of his own studies and their 
results. But this is a good and wholesome thing to do. If a writer has 
the time, the training and the taste to make his law book a work of 
art, when looked at from strict traditional and professional points of 
view, he preserves and renews a sound practice in legal classics. But, if 
he falls short of that, or has a different ideal in his work, he really 
helps the reader—who wants not merely classification and authorities, 
but wants to learn how an expert thinks about his subjects—by disclosing 


948 40 AMERICAN LAW REVIEW. 


the varied workings of his own mind as a part of his contribution to 
the real life of his profession. 

The author’s style has one feature which is distinctly modern—the use 
of words of natural science and philosophy. In historical literature this 
was a striking trait in the books of the late John Fiske, and for a good 
many years it has been gradually appearing here and there in literature 
proper. But the traditional jealousy of the law has kept too many of 
its students from trying their strength by way of recreation in fields 
where they might establish intellectual fellowship with other professions 
and enrich their minds and feelings with a knowledge and spirit which 
must tell in their books. Arguments of the most learned counsel before 
~ the highest courts nowadays are more businesslike than ever before in 
style as well as brevity. The brevity can hardly be practised by writers 
who cover large subjects in text-books, but it is according to the more 
liberal education of the profession that the vocabulary of such books as 
this takes a freer range than the conventional texts. 

Nor is it an easy task to write thus freely. We have all met the 
average graduate from somewhere, or the chilly critic from nowhere, who 
sneers at every expression by a professional man which trusts the read- 
er’s capacity for appreciating a wider range of ideas or words than is 
fncluded within the view of a wheel-horse with blinders on. But any 
sound lawyer who has ever happened to try to write law in a way that 
ean entertain and even attract readers who are not paid to read it, or 
forced by professional necessity or genius to read it, whether they like 
it or not, knows that failure is almost a matter of course. To say what 
must be said, to omit what must not be said, and to add to an exact 
statement something which gives it the charm of oral speech and per- 
sonal presence requires a gift in the individual writer as well as a training 
by others. This gift Mr. Street has. Consequently his book will be 
widely read. E. GRINNELL. 


Tax First YeaR OF ROMAN LAW. By FERNAND BERNARD, Docteur en Droit, Pro- 
fessor Libre de Droit. Translated by CHARLES P. SHERMAN, D. C. L., Instructor in 
Roman Law at Yale University; of the Connecticut and Massachusetts Bars: of the 
Bar of the Sapreme Court of the United States. Oxford University Press, American 
Branch, New York, 91 and 93 Fifth Avenue: london, Henry Frowde. 


This book is made to be used in the law schools of France. The author 
says, “I have made in this summary work no claim to erudition, but I 
have applied to it great solicitude for exactness and modernness of 
doctrine,” and the translator regards it as the best elementary treatise 
for commencing the study of Roman Law. 

Now that the United States has colonial dependencies where the civil 
law underlies so many rights, it is a timely service to provide for the 
readers of English convenient and trustworthy means for taking hold of 
that subject. Notwithstanding the succinctness of this book, the author 
has the skill to give spirit to his historical expressions. In instance, in 
speaking of the Duarchy, the theory of which was that the power was 
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divided between the Emperor and the Senate under Augustus the author 
says: “In 27 B. C., Augustus abdicated the dictatorial powers which had 
been confided to him and made the State to revert—so he says—to the 
authority of the people and of the Senate. This absolute Master of the 
Roman World posed until his death as an individual,—and the world 
seemed to believe him!” 

Concerning Second Marriages, he says: “Among us, the widow or 
divorcee cannot remarry until at the end of ten months (fo avoid the 
turbatio sanguinis, confusion of offspring). The rules of the Roman law 
were less fixed: the lex Julia did not render the wife caelebs until a year 
after the death of her husband, but she attained it six months after 
divorce; therefore, the period of widowhood did not exceed six months in 
this second case. The Christian law prohibited the wife from remarrying 
before the expiration of a year. 

“The wife of the hostis, of the person condemned for high treason 
(perduellio damnatus), of certain suicides, could, in the classical era, 
remarry immediately. 

“The senatus consultum Plancianum, rendered under Hadrian or & 
little before, obliged the wife enciente at the time of the divorce to 
declare her pregnancy within thirty days, and fragment 1 of the Digest, 
book 25, title 3, De Agnoscendis Liberis, makes us acquainted in detail 
with the minute precautions which are or might be taken by the hus 
band to prevent suppositious offspring. 

“The pagan law is favorable to second marriages; it forces by every 
possible means the wife who is divorced or repudiated to contract a new 
union. Thus, men and women not remarrying within a certain period 
of time are afflicted by the leges caducariae (leges Julia aud Pappia Poppea), 
which deprive the caelibes and the orbi of the beuvefit of gifts by will.” 

Lawyers cannot be too well informed concerning the history and legal 
nature of marriage and its incidents, especially now when some of the 
influential Protestant clergy have become inflamed by a conscientious 
ambition to revive ecclesiastical hindrances to the working of our laws 
of marriage and divorce. 

A Christian in modern times can have no steadier training for keep 
ing or acquiring a level head concerning the domestic and social relations 
of men, women and children than a classical education in the old and 
full sense of those words, including the mythology and history of Rome 
and of Greece. The present age is experimenting with scientific ané 
sociological theories in abundance, and often with much good judgment 
as well as sound knowledge, after the intermediate times of conservatism, 
but the more ancient ages faced the character of human life with a 
simple openness that puts to shame much of the late sophisticated piety. 

Under the head of “Ownership,” the author says that, although the 
Roman people passed from the pastoral and nomadic state to the agri 
cultural and settled state when the conception of individual ownership 
is apt to arrive, this evolution took place so early that “Rome even in 
legendary times appears to us only with a population of agriculturists 
already familiarized with the notion of individual ownership. Several 
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terms of the legal language give rise, however, to the suspicion of a 
remote period of family coownership (the term suus heres, own heir, 
for instance). But at the period when we commence to know with 
exactness, namely, at the time of the law of the XII Tables, Roman 
ownership presents an individual character clearly established.” 

The book is not only valuable for reference. It is good reading. Evi- 
dently the author’s French training should have much credit for its 
clearness and attractive style. 


STUDIES IN CONSTITUTIONAL HISTORY. By JAMES O. PIERCE, ex-Judge of the District 
Court of Tennessee and Lecturer on Constitutional Law in the University of Minne- 
sota. Minneapolis: The H. W. Wilson Company, 1906. 


This is a collection of intelligent essays or lectures and addresses 
which are quite well arranged for the purpose of helping the reader to 
pick out the parts which he happens to want to use. The subjects are: 
The Spirit of ’76; The United States a Nation From the Declaration of 
Independence; Vital Principles of the Declaration of Independence; The 
Beginnings of American Institutions; The Republican Colonies; Religious 
Liberty in America; Some Legacies of the Ordinance of 1787; The Ethics 
oZ Secession; James Wilson as a Jurist; The American and French 
Constitutions Compared; Constitutional Phases of English History in 
the Seventeenth Century; The Beneficiary of the Federal Constitution 
(this lecture treats of the newly-acquired possessions of the United 
States); Slavery in Its Constitutional Relations; Theories of the National 
Constitution; The Genesis of Constitutions; A Century of the American 
Constitution; Our Unwritten Constitution; Burgess on the Civil War and 
Reconstruction; America’s Leadership; The American Empire; Righteous- 
ness Exalteth «1 Nation; America’s Place in History. 

The most interesting are those with the least rhetorical titles. Itis a 
good book to find when one has that quarter of an hour which some 


teachers of history say can be used better in historical study than in 
any other. 


THE PACKERS, THE PRIVATE CAR LINES AND THE PEOPLE. By J. OGDEN ARMOUR. 
Illustrated. Philadelphia: Henry Altemus Company. 1906. 


This is a very interesting book written in a clear and vigorous style. 
It is a brief for the “packers” and the “private car lines,” in the form 
of a clear statement of fact,—Mr. Armour’s answer to the sensational 
attacks which have filled the American press. Those who have followed 
those attacks will naturally read the book with an eye open for the 
colored gentleman in the woodpile, and it is reasonable to assume that 
Mr. Armour has not attempted to state some facts which have been 
sufficiently stated and misstated and overstated already by others who 
attack him, and in his position as an advocate he is not called upon to 
make admissions in such a book. But, so far as it goes, his statement 
1s convincing, and will help to steady public opinion and clear the mind 
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of the average citizen who does not know much about the details of the 
controversy. , 

The book tells the story of the beginning and growth of the packing 
industry and the private “refrigerator” car systems, and shows how they 
have developed naturally to meet the demands of the meat and fruit 
business, and have been, and still are, the nec@ssary means by which 
the people all over the country get fresh meat and fresh fruit wherever 
and whenever they want it. If unintelligent legislation is passed which 
checks the development of this business along its natural channels, the 
eaters of the country will suffer. Independent “private refrigerator car 
lines” do not mean “monopoly”; they are economic necessities, because, 
under present conditions, the railroads have enough to do carrying pas- 
sengers and ordinary freight and cannot afford the tremendous outlay 
of money needed to build and repair refrigerator cars, provide ice and 
ice plants all over the country and a large trained force of men to see 
that the enormous amount of meat and fruit is carefully packed and 
promptly delivered in good condition. It is a special business in itself 
distinct from railroading and must be separately handled because the 
complex modern business conditions require a division of labor. 

It is also refreshing in these days of sensational altruistic posing to 
find the folllowing statement in the preface: 

“Let me disclaim at the start all superior motives and admit that I am 
inspired by that kind and degree of selfishness which moves any man to 
protect his own, to be loyal to his responsibilities and to hit out against 
assailants who come at him with tactics that would not be tolerated in 
the prize ring, on the football field, or in any form of contest where a 
fair fight is the accepted and enforced standard.” 

This attitude is maintained throughout the book, which is simply an 
appeal to the common sense of the American people “for a square deal” 
in a matter which involves their own interests as well as those of 
Mr. Armour. No fair-minded person who has been reading the other 
side should fail to read the book. It can be read very quickly. 


FRANK W. GRINNELL. 


REPORT OF THE TWENTY-EIGHTH ANNUAL MEETING of the American Bar Asso- 
ciation held at Narragansett Pier, Rhode Island, Aug. 23, 24 and 25,1905. Philadelphia: 
Dando Printing and Publishing Company, 34 South Third Street. 1905. 


This is an interesting volume. The members of the Association numbered 
2,049 and were from 53 States, Territories and ‘‘possessions.’? ‘‘ Compare a 
volume of the reports of the current year,’ said one of the speakers, Mr. 
Alfred Hemenway of Boston, ‘‘ with a volume of forty years ago of the same 
court, and the comparison shows the increasing complexity of our every day 
life. Compare the 90th volume of Massachusetts Reports (8 Allen) 1865, with 
the 187th Volume of Massachusetts Reports, 1905. The new subjects of litiga- 
tion not found in the earlier report are Automobiles, Bankruptcy, Parks and 
Parkways, Boxing Matches, the Civil Service Law, Dynamite, Elevators, Ele- 
vated Railways, Employer’s Liability Acts, Grade Crossing Acts, Liability Insu- 
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rance, Water Rates, Obligations Redeemable in Numerical Order, and the 
Negotiable Instruments Acts.’’ 

Before the argument of the telephone cases a scientific man walking with 
Chief Justice Waite said to him: ‘I don’t see how any tribunal of judges can 
understand the scientific questions involved in the case.’”’ 

After hearing the argument of the late Mr. Storrow, he said: “ Now, I don’t 
see how the court can fail to understand the scientific questions involved.’’ 
(p. 395.) Here isa striking passage: ‘ To join in the outcry against govern- 
ment by injunction is in the lawyer a violation of his oath. It is not fidelity to 
the court; it brings discredit upon them and excites mob-law and anarchy.’’ 
(p.3899.) * * ® ‘Trial by newspaper is infinitely more harmful than gov- 
ernment by injunction.” 

A report on Indian Legislation said: ‘‘ Doubtless most Indians like a great 
many white people, would be better off if they had no property. Still we do 
not feel justified in saying that their land should be taken away for this rea- 
son.”’ 


Mr. William _— Lewis of Peunsylvania said: ‘* The best evidence, it 
seems to me that the products of our Jaw schools are well trained is the fact 
that neither Dean Ames of Harvard, nor Dean Kerchway of Columbia, nor 
Dean Huffcut of Cornell, nor we in our own law school experience the slightest 
difficulty in getting the best of our men practically instantly placed and often- 
times at very fair salaries, in the large law offices.”’ 

The book contains a list of thirty-three States and the District of Columbia, 
with the names and addresses of the Commissioners on Uniform State Laws, 
1905. 

A motion was unanimously adopted requesting Professor Ames of the Har- 
vard Law School to draw the partnership code on the lines of the mercantile 
theory of a partnership. 

In the discussion, Mr. W. O. Hart of Louisiana said: ‘‘ Before the question 
is put I desire to return my thanks to Professor Ames for his adoption of the 
law of Louisiana. Every one of the difficulties that he has mentioned has been 
foreseen in the law of my State, and we go a little bit further I think in defini- 
tion; we do not say a partnership is a person, but our code says a partnership 
is a distinct identity from the persons composing it. And I may say that the 
Bankruptcy Law of 1898, has practically adopted the Louisiana theory, because 
a partuership as such may take the benefit of the Bankuptcy law.’’ (p. 737.) 

The book contains a list of more than 500 Bar Associations in the United 
States with the addresses of their presidents and secretaries. 

The address of the president, Henry St. George Tucker, of Virginia, accord- 
ing to an excellent custom gives under appropriate headings ‘‘ the most note- 
worthy changes in statute law on points of general interest’ in the State and 
Territories and the Congress of the United States. 


Tus Law OF AUTOMOBILES.— By XENOPHON P. HuDDy. 1966, 337 pp. Mathew Bender 
& Co. Albany, N. Y. 


This book will be useful not only to the bench and bar but to the legislator, 
the layman who owns an automobile, the chauffeur who runs it, the garage 
keeper who takes care of it, and the manufacturer who makes it. It shows a 
careful and thorough study of the"subject and states in convenient form the law 
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as to the rights and duties of automobilists on the highways, the laws of the 
road, the law of negligence, the rules as to proof of speed in court, and the 
relative rights of the persons above mentioned. 

Besides this the second partof the book contains the full text of all the State 
statutes (including recent amendments as late as May, 1906), and the English 
Motor Car Act. This English act is especially recommended by the author as 
follows on page 111 where he says: — 

‘* The provision against reckless motoring makes it a criminal offense if any 
person drives a motor carona public highway recklessly or negligently, or at 
a speed, or in a manner, which is dangerous to the public, having regard to all 
the circumstances of the case, including the nature, condition, and use of the 
highway, and to the amount of traffic which actually is at the time or which 
might reasonably be expected to be on the highway. This is a wise and sen- 
sible provision. It makes due care the best of all questions of prudent oper- 
ation, having regard to the nature and condition of the road, the traffic and the 
circumstances of each particular case. The rate of speed, if within the limit, 
is immaterial if the motoring is done with prudence. The personal clement 
of motoring is here regulated, while the machine itself is left unrestricted. 
This legislation is aimed directly at the chauffeur who has been the direct 
cause of prejudicial feeling against the motorist.’’ 

It is also interesting to note that the English act makes it the duty of the 
driver of acar to stop in case of accident and, if required, to give his name 
and address and the name and address of the owner, and the mark or number 
of his car. 

The anti-automobilists will be interested to learn that the term “ chauffeur ’’ 
was originally applied to outlaws in the northeast of France during the reign 
of terror. 

The somewhat excessive buoyancy of Kansas legislation is illustrated by the 
following passage from the Kansas Act. 

“Nothing in this section shall be construed as in any way preventing, 

or , infringing upon the prerogative of any political chauffeur to run 
an‘ automobilious band-wagon at any rate he sees fit, compatible with the 
safety of the occupants thereof; provided that not less than ten nor more 
than twenty ropes be allowed to trail bebind in order to permit 
those who have been so fortunate as to escape with their political lives, an op- 
portunity to be dragged to death; and provided further, that whenever a man- 
gied and bleeding political corpse implores for mercy, the driver, shall, 

‘throw out the life-line.’ ’’ 

As the author remarks, ‘‘ Kansas is, no doubt, on the right road.”’ 

FRANK W. GRINNELL. 


MOORE ON CARRIERS. — Matthew Bender & Co. Albany, New York. 1906. 


This book is one of a class of law books, now embracing most works on gen- 
eral subjects, which serve, in comparison with the earlier text books, to 
remind us of the change from comparative simplicity to complexity which has 
long been goingon. One could take up a volume like ‘“‘ Story on Bailments”’ 
with its simple, almost gossipy, style and read it of an evening with an enjoy- 
ment something like that to be derived from any book of general literature. 
But the formidable appearance of a book like ‘* Moore on Carriers’’ at once 
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dispels any thought of easy indulgence in literary enjoyment. The very labor 
of handling the volume is a stern reminder that it is intended for business, not 
pleasure. Here are a thousand pages, citing between nine and ten thousand 
cases. Comparing it with earlier works on the same subject, say, Angell or 
Hutchinson, we note that the fifth edition of Angell, published in 1877, edited 
by Mr. Justice John Lathrop, who has just retired from the bench of the 
Massachusetts Supreme Court, cited about three thousand cases, and Hutchin- 
son on Carriers, second edition by Mechem, published in 1891, cited about five 
thousand cases. Thus the number of citations has trebled since Mr. Justice 
Lathrop did his work, and nearly doubled siuce Mr. Mechem took up the 
subject. As showing the contrast between the volume of English and Ameri- 
can cases, note that ‘* Macnamara on Carriers,’’ an English book published in 
1888, and which purported to include American decisions, cited in all about 
eight hundred cases. 

To illustrate the way in which the cases multiply on a question often arising 
and on which there are two lines of decisions, we have compared ‘* Hutchinson 
on Carriers’’ with the present work on the point of whether a railroad’s liabil- 
ity as a common carrier of freight ceases upon putting the goods in storage on 
arrival. Hutchinson cites twenty-eightcases in eleven States in support of the 
Massachusetts rule on that question, the affirmative of the proposition; and 
fourteen cases in nine States in support of the New Hampshire rule. Moore 
cites sixty-six cases in nine States on the side of the Massachusetts rule and 
eighty-one cases in twenty-one States on the other side; incidentally it appears 
from this that with the lapse of time the majority has shifted on the ques- 
tion and is now against the Massachusetts rule where it was formerly in favor 
of it. 

Probably the author of the present work, notwithstanding the large number 
of citations, has not succeeded in collecting all the cases on the subject, and we 
notice a number of comparatively recent Massachusetts cases which are not 
cited. But it would not be a fair criticism of the book, or of any similar work, 
to complain of it on that ground. It must be more and more recognized with 
regard to such works that there will necessarily be a certain percentage of 
cases that will elude the vigilance of the most diligent search, and that a 
lawyer’s familiarity with the reports and digests of his own State may enable 
him to supplement the author’s work on any particular point with additional 
citations therefrom. 

The book seems to be well writen, statements of principles and decisions are 
clear and accurate. There is no room for extended discussions of mooted 
questions, but where the authorities are conflicting on important points the 
considerations favoring one side or the other are given concisely and in well 
chosen language. The proper proportion between text and notes is preserved 
we have not a fringe of text serving as an introduction to a great body of fine 
print. In the main the statement of the law is confined to the text proper, and 
the notes are limited to citations; but, not to carry this too far, the notes oc- 
casionally do a little work in the way of arranging and classifying the author- 
ities, aided by catch words printed in full faced type. 

The last chapter is devoted to the Interstate Commerce Law, giving the de- 
cisions of the Commission as well as of the courts, and to the recent Railroad Rate 
Act of Congress, giving an analysis of its provisions; and, in an appendix, the 
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text of the latter Act is given in full. This rounds out the work, adds to its 
value and gives to it an up-to-date character. We note in passing that there 
is a conflict of authorities on the question whether discrimination in rates in 
and of itself, is unlawful at common law; that is whether it gives a shipper a 
right to complain.! Considering the extent to which carriers have escaped from 
their common law liability as quasi insurers by decisions of the courts sustain- 
ing their right to contract for a limited liability, the reflection naturally occurs 
that in other directions strong forces have operated through legislation to 
curtail their freedom of contract. At least this is true of the chief carriers of 
the present day, to wit, the railroads. Railroads are so much before the public 
now-a-days as prominent figures in important social developments, that a new 
work, though only treating of them as carriers, and not endeavoring to cover 
the whole field of anti-trust and State control legislation is very timely, and we 
have no doubt the present work will prove a useful contribution to legal 
literature. 

The book cites, besides the official reports, the American Reports, the 
American Decisions, the American State Reports, the West Publishing Com- 
pany’s Reporters, the American and English Railroad Reports, and the Lawyer’s 
Reports Annotated. 


A SELECTION OF CASES ON EVIDENCE for the use of Students of Law: Compiled and 
edited by JOHN HBNRY WIGMORE, P:ofessor of the Law ef Evidence in Northwestern 
University Law School. 


With the extension of the ‘‘case system” of teaching law, the number of 
collections of cases in the several branches of the law have rapidly multiplied, 
every professor, seemingly, feeling impelled to make a collection of cases in 
his particular subject for the use of his ownclass. One branch of the law, 
however, has escaped this multiplication of case books, and that is the law of 
evidence, the reason, undoubtedly, being the existence of a case book pre- 
pared by an acknowledged master of the subject, the late Professor James 
Bradley Thayer. No excuse need be offered, however, for the publication of 
a case book by Professor Wigmore. His contributions to the law of evidence 
in his notes to Greenleaf, and in his own monumental treatise, his scholarship 
and his experience justify the feeling that a collection of cases by him cannot 
fail to be useful and valuable. 

Professor Wigmore has very naturally used the classification and nomencla- 
ture which he adopted in his treatise. Though the division of the subject is 
admirable, it may yet be questioned whether the use of such headings as 
‘¢Rules of Auxiliary Probative Policy, Quantitative or Synthetic Rules, Pre- 
cautionary or Prophylactic Rules, Simplicative Rules,’ will commend the 
book to teachers and students generally. To those who are thoroughly familiar 
with Professor Wigmore’s treatise, and to students of coming generations when 
the nomenclature adopted by Professor Wigmore may have become established 
by use, it will not be an objection; but at present when the bench aud bar 
have been trained in the law with no reference to it, there is difficulty in the 
way of its use. 

Professor Wigmore says that the cases have been much pruned out, but that 
effort has been made to retain as full a statement of the facts as is necessary 
for mental discipline in studying them before the solution is reached in the 
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judge’s exposition. Certainly, no fault can be found with the plan; but it 
seems that in many cases so much of the chaff has been winnowed out that 
very little has been left for the student to do. In many cases too, only the 
opinion of the court has been given; and in such cases as a matter of course, 
only such facts are given as the court thinks materlal; and these are closely 
connected with or immediately followed by the exposition. 

It is to be questioned too, whether the plau of giving a case on every point 
and subdivision as adopted by Professor Wigmore has advantages over giving 
a few cases on each of the larger divisions of the subject, and leaving it to the 
student to reason out the rest. It seems that the latter plan is more conson- 
aunt with the theory of teaching by the ‘‘ case system.’? Of course, Professor 
Wigmore’s plan makes the book of greater value to the practitioner. 

Professor Wigmore has printed rather more extracts from and citations to 
text books than is customary in case books. By the citations to his own 
treatise, in one aspect this collection of cases is rendered the more valuable 
since one is able to turn at once to a masterly exposition of the law on the 
particular point; but in another aspect there is a disadvantage, since the 
student may be tempted to turn to this exposition rather than to spend the 
time in thinking it out for himself. Here again, this feature adds to the value 
of the book to the practitioner. 

Differing from Professor Phayer’s collection, the cases dealing with Burden 
of Proof; Presumptions; Judge and Jury; Law and Fact, are put at the close 
of the book. This change seems a good One. 

It is perhaps needless t» say the cases are well chosen. 

Sax¥oRD H. E. FREUND. 


A DIGEST OF THE BANKRUPTOY DECISIONS. — Under the National Bankruptcy Act of 1898, 
reported in the American Bankruptcy Reports, volumes | to 14 inclusive (1893-1906), 
and of the notes therein containe, with a table of the decisions reported therein and 
atable of Sections of the Act of 1898, construed in, or considered in, or affected by 
such decisions. By MELVIN T. BENDER and HAROLD J. HINMAN, of the Albany, 
N.Y. Bar. pp. 560. Albany, N. Y. Matthew Bender & Co. 1996. 

Judging by old times it is an unexpected luxury to have a digest of bank- 
ruptcy reports especially after fourteen volumes. And since this seems to 
be the only digest-of the bankruptcy decisions under the Act of 1898, outside 
of the indexes of the separate volumes it is a necessary tool even if the 
thorough searcher examines those indexes in order to make cure of every- 
thing. 

The Table of Sections of the Act masses the references to the cases concern- 
ing the respective sections under the section treated. 

The bulk of the book consists of the head notes contained in the reports 
arranged under heads and sub-heads with cross-references in considerable de- 
tail showing branches of subjects not merely under a logical arrangement, but 
also according to practical ideas of helping the practitioner to find easily what- 
ever the existing cases furnish. 

In both the body of the book and the Table of Cases reported the jurisdiction 
within which each case is found is stated after it. 

The book would be still more convenient for examining any particular case 
if its Table of Cases reported at the end of the book, gave the pages of the 
Digest itself where the points of each case are te be found. That table under 
the name of each case gives only the volume and page of the ees volume 
of the fourteen where the case is reported. 
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cumbrances on the title, 449. 

—— delivery of, by grantor to regis- 
ter of deeds, 464. 

—— delivery of to custodian to be 
delivered to grantee after gragtor’s 
death, 451. 

DEED IN ESCROW to be delivere 
after grantor’s death, 129. 

DEED OF TRUSTEE in mortgage 
conveys all title he had, 294. 

DEED OF SCHOOL with agreements 
that grantee shall not teach relig- 
ious doctrines contrary to those 
previously taught by grantor, 617. 

DEED, RESERVATION BY, provi- 
sion for contract, 623. 

DEMOCRACY, indastrial, study in — 
Chicago teamsters’ strike, 92. 

DISTRICT MESSENGER COMPANY, 
not liable for money entrusted to, 
and stolen by messenger, 630. 

DIVORCE, decree for, application of 
full faith and credit clause, 580. 

—— desertion arising from wife’s re- 
fusal to leave England and come to 
America with her husband, 308. 

DOOLEY, MR., on the Power of the 
Press, 926. 

DOWER in Equitable Estates, 928. 


| 
| | 
{ 


INDEX. 


DUE PROCESS OF LAW, 294. | 

—— licensing milk business, 293. 

—— flooding lands under authority of 
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HISSING in theatres; common law 
right of, 284. 


Address by Hannis Tay- 


re- 
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HOLMES, OLIVER WENDELL, Mr. 
Justice, portrait of 321. 

—— Sketch of, 409. 

HOMESTEAD, right of exemption 
from surplus, 467. 

HOUSE, letting of, in dangerous 
condition, 784. 

—— owner of, abutting upon private 
way, duties in respect to it, 791. 

HUSBAND AND WIFE. Wife mort- 
gaging her land as surety for her 
husband, 455. 

HYDE, EDWARD, Lord Clarendon, 
883. 

INDICTMENT without proof, 607. 

INHERITANCE TAX, law of Ken- 
tucky. Article by Wuituram H. 
FIELD, 711. 

INJUNCTIONS AGAINST  BOY- 
COTTS and similar unlawful acts. 
Article by JaMES WALLACE BRYAN, 
196. 

INJUNCTIONS AGAINST STRIKES. 
Article by JAMES WALLACE BRYAN, 

ILLINOIS STATE BAR ASSOCIA- 
TION, 1905, banquet story at an- 
nual meeting of, 433. 

IMMUNITY STATUES and the privi- 
lege of silence. Article by 
FRANKLIN A. BEECHER, 869. 

INTERSTATE COMMERCE COM- 
MISSION, right to charge rates 
scheduled with, 615. 

INTERNATIONAL CONFERENCE at 
Rio de Janeiro. Article by Han- 
NIs TAYLOR, 896. 

INTERNATIONAL LAW as a part of 
the law of the land, 260. 

—— association, an American branch 
of, 81. 

— development of. Article by Ep- 
WIN MAXEY, 188. 

—— popular interest in, 264. 

— wireless telegraph in war, 908. 

INTERNATIONAL PEACE CONFER- 
ENCE. Growth of Hague Ideals. 
Article by Hannis TaYLor, 1. 

INTERNATIONAL PRIVATE LAW, 

912. 


LAW REVIEW. 


INTERSTATE CARRIERS, State li- 
cense tax on sales on board, 291. 
INTERSTATE COMMERCE, carrier 
engaged in, cannot be a dealer in 

commodity carried, 446. 

INSURANCE POLICIES, life, as 
affected by bankruptcy of the in- 
sured, 141. 

IOWA, early lawyers and judges of, 
Response of JupGz DILLon, 377, 

JUDGES and politics, 277. 

— by election or by appointment, 
266. 

—— elected, 437. 

—— interruption of counsel by, 425. 

— of the law, jurors as, — work 
for the bar association, 27. 

JUDGMENTS, written or oral, 590. 

JUDICIARY, ELECTIVE, vicious 
system of, 84. 

JUDICIARY, a partisan, 923. 

—— non-partisan, 777. 

JUDICIAL POWER, American doc- 
trine of. Article by WriLti1am M. 
“MEIGS, 641. 

—— recent attacks on American doc- 
trine of. Article by WriLLiamM M. 
MEIGS, 641. 

JURIES and railway companies, 86. 

—, twelve good men and true, 271. 

—— women for, 274. 

JURORS as judges of the law. Work 
for the bar association, 87. 

—— qualification of, and manner of 
selection, 269. 

JURY SYSTEM, abolition of, 440. 
Article by 8S. M. Brucs, 222. 

—— in criminal cases, 767. 

JURY TRIAL, decline of, in England, 
926. 

——,, declining popularity of, 86. 

—— in England, 85. 

— in England as formerly con- 
ducted, 589. 

—in the dependencies, right of. 
Article by JAMES WILFORD GARNER, 
340. 

—— Japanese view of, 768. 


| 


INDEX. 


JUSTICE AND CRIME in Abyssinia, 
Article by MayNaRD SHIPLEY, 721. 

JUSTICE, the doing of, 681. 

— without delay, 435. 

KNIAZ POTEMKIN INCIDENT, 79. 

LABOR, laws in restriction of, 775. 

LABOR UNION STRIKES, way they 
are all dealt with in the South, 773. 

LANDLORD, liability of for injuries 
occasioned by repairs made by 
tenant, 930. 

——, notice to terminate tenancy, 619. 

LAND TENURES, English, origin of. 
Thesis by FREDERICK C. BRYAN, 9. 

LAND TITLE REGISTRATION in 
the territory of Hawaii. Article by 
L. WEAVER, 321. 

— Philippine court of, 268. 

— compulsory, in London, 287. 

—— extension of, delayed in Illinois, 
443, 

—— in several countries, 412. 

— Torrens System of, 99. 

LAWLESSNESS, jurisprudence of, 
768. 

LAW REFORM, criminal, 603. 

LAW, staff of honesty and shield of 
innocence, 410. 

LAWS AND INSTIUTIONS, Anglo- 
Saxon growth, aggressiveness and 
permanent character. Paper by 
ALBERT W. GAINES, 694. 

LAW STUDENTS, literary culture 
for, 278. 

LAWYERS AND JUDGES, 
Iowa. 
377. 

LAWYERS AND POETS by nature, 
758. 

LAWYERS AND THE TRUSTS, 765. 

LAWYER, GREAT ENGLISH. By 
NELSON PHILLIPS, 507. 

LAW UNIFICATION OF, 112. 

LAW VERSUS COMMON SENSE, 
436. 

LEADING ARTICLES. 

Abolition of capital punishment in 
Italy and San Marino. Article 
by MayYNaRD SHIPLEY, 240. 


early, 
Response of JUDGE DILLON, 
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LEADING ARTICLES— Continued. 

Are railroad monopolies author- 
ized by the laws of New York. 
Article by E>warpD L. ANDREWs, 
558. 

Code Napoleon — how it was made 
and its place in the world of 
jurisprudence. By U.M. Ross. 

Conformity of legal decisions to 
ethical standards of right. Ar- 
ticle by ALva Grover Tis- 
BETTS, 391. 

Consent of the governed. By 
WILBUR LARREMORE, 161. 

Court versus the Mob. By EDWIN 
Maxey, 864. 

Dartmouth College Paralogism. 
Article by WiLLIaM TRICKETT, 
175. 

Development of international law. 
Article by Maxegy, 188. 

Duty of the bench to the bar. 
By Srymour D. THOMPsON. 

Early Iowa Lawyers and Judges. 
Response of JUDGE JOHN F. 
DILLon, 877. 

Existing Economic Evils — How 
to remedy. Article by FRaNK- 
LIN BEECHER, 384. 

Francis Bacon: Philosopher, Law 
Reformer, Lord Chancellor. 
Article by E. M., 28. 

Great English Lawyer. 
80N PHILLIPS, 507. 

Great Usurpation, The. Article by 
WILLIAM TRICKETT, 356. 

Growing Conception of Neutral- 
ity. Article by HaNNis TayLor, 
252. 

Growing Complexities of legisla- 
tion. Article by Don E. Mowry, 
212. 

Growth of Hague Ideals By 
HaXNIs TaYLor, 1. 

Hamilton Fish, Secretary of State. 
By ALFRED SPRING, 801. 

Independence of Federal Judic- 
jary. Address by 
TaYLor, 481. 


By NEL- 
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LEADING ARTICLES—Continued. 
Injunctions against boyootts and 
similar unlawful acts. Article 
by JAMES WALLACE Bryan, 196. 
Injunctions against strikes. Ar- 
ticle by JAMES WALLACE Bryay, 
42. 
International Conference at Rio 
de Janeiro. By Hannig Tay- 
LOR, 896. 
Judah Philip Benjamio. Address 
by Burton Hanson, 831. 
Jury System. Article by S. M. 


BRUCE, 222. 
Land Registration in the territory 
of Hawaii. By Puiu 


WEAVER, 321. 

Lord Clarendon, a striking figure 
in the legal history of England. 
By E. M., 883. 

Lord Somers, a striking figure in 
the legal history of England. 
By E. M., 533. 

Neutral Territorial Waters as a 
naval base. Article by Hannis 
TaYLor, 402. 

Non-Federal law administered in 
federal courts. By 
TRICKETT. 

Of the nature of rights; and of the 
principles of right or jurisprud- 
ence. Article by GzoraE H. 
SMITH, 58. 

Origin of English land tenures. 
By FREDRRICK C. BRYAN, 9. 

Privilege of silence and the im- 
munity statutes. By FRANKLIN 
A. BEECHER, 869. 

Retirement of Mr. Justice Henry 
B. Brown from the Supreme 
Court of the United States. 
President’s address on, 548. 

Right of jury trial in the depend- 
encies. Article by James WIL- 
FORD GARNER, 340. 

Some aspects of forged transfers 
of stock. Article by Lez M. 
FRIEDMAN, 496. 


LAW REVIEW. 


LEADING ARPICLES.—Continued. 
Supreme law of the land. By 
BLACKBURN ESTERLINE, 566. 

LEGACIES of specific chattles, 932. 

LEGAL DECISIONS, conformity of, 
to ethical standards of right. Ar- 
ticle by ALVA GROVER TIBBETTS, 
391. 

LEGAL EDUCATION, 101. 

LEGAL METHODS, American in 
Germany, 424. 

LEGAL TRAINING, 761. 

LEGISLATION, growing complexities 
of. Article by Don E. Mowry, 
212, 

—— upon a matter of public interest, 
contract for service in procuring, 
illegal, 612. 

LETTERS, copyright in, 94. 

LETTERS, PRIVATE, PUBLISH- 
ING WITHOUT CONSENT of the 
writer or his family, 423. 

LIBEL ACTIONS, damages in, 786. 

LIBEL, publication of, 616. 

—— words in foreign language, 785. 

LICENSE OF FOREIGN CORPORA- 
TIONS, revocation of, for removing 
cause to Federal court, 614. 

LIEN, EQUITABLE, for money ad- 
vanced to buy a house, 136. 

LIFE ESTATE by subsequent repug- 
nant clause, deed in fee not cut 
down to, 137. 

LIGHT, more, and less noise, 423. 

LIQUORS, intoxicating. Federal Li- 
cense Tax on State dispensers of, 
289. 

LOCKOUTS and strikes, act to abol- 
ish, 605. 

LOST, 481. 

LYNCHERS declared a mob of cow- 
ards by North Carolina judge, 609. 
LYNCHINGS, Governor Vardaman’s 

resolution to prevent, 428, 

LYNCHING OUTRAGES, denounced, 
105. 

LYNCHING, responsibility for, 772. 

MAN, when is he twenty-one, 591. 
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MARRIAGE AT COMMON-LAW, 473. 

— in Illinois, 438. 

—valid in England, 439. 

MARRIED WOMAN as accommoda- 
tion indorser of promissory note, 
626. 

—— may maintain action in her own 
name for damages for alienating 
affections of her husband, 618. 

—noie by, given as security for 

debt of her husband, 456. 

MASTER AND SERVANT, risk as- 

sumed, 138. 


MAXIM, greater the truth, the 
greater the libel, 419. 
MECHANICS’ LIENS. Priority of 


mortgage made and recorded before 
claimants commenced work, 465. 

MENTAL HEALING and absent treat - 
ment, 143. 

MESSENGER COMPANIES, when lia- 
ble for loss by messenger boys, 117. 

MOB, The Court versus. Article by 
EDWIN Maxey, 864. 

MONEY PAID BY MISTAKE to banker 
recovered from him, though fault 
was wholly that of banker’s cus- 
tomer, 624. 

MONOPOLY, contract that purchaser 
shall not sell the goods of any othe, 
person, 782. 

MORTGAGE, absolute conveyance as, 
312. 

consideration. 

307. 
duties of mortgagees in exercising 
power of sale, 779. 
— deed absolute on its face may be 
shown by parol to be, 133. 
— effect of sale of railroad under 
foreclosure, 132. 

—— irregularities in foreclosure sale 
under power, 310. 

— notice of prior assignment, 131. 

—— not cancelled because it is barred 
by statute of limitations, 627. 

—on land, graniee’s promise to 


Attorney’s lien, 


pay, is not a covenant running with 
land, 134. 
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MORTGAGE.—Continued. 

— president of corporation has no 
right to foreclose, 631. 

— purchaser of overdue note se- 
cured by mortgage, 449. 

— redemption by assignment to 
lessee, 129. 

— redemption by widow of mort- 
gagor, 461. 

-—— sale under a power, not restrained 
on the ground that no payments on 
had been made within twenty years, 
778. 

— strict foreclosure of, 129. 

MORTGAGEE deed by, 132. 

—— may ask appointment of receiver 
to protect the property before 
default, 133. 

MUNICIPALITY, contract obligation 
of, 296. 

MUNICIPAL OWNERSHIP in Great 
Britain, 587. 

MURDER, case of Tucker, 599. 

—— prisoner refusing to testify in his 
ow” behalf, 602. 

NAMHS and the law, 598. 

NOISE, nuisance by, 300. 

NORWAY and Sweden, 78. 

NUISANCE by noise, 300. 

NON-FEDERAL LAW administered in 
Federal Courts. Article by Wm. 
TRICKETT, 819. 

ORATORICAL DISPLAY, 288. 

PARKER, CORTLANDT, tribute to, 
281. 

PASSENGER, right of, to aseat in the 
conveyance and to get to and from 
it without being crowded, 286. 

PEACE UNIVERSAL. Bjornstjerne 
Bjornsen’s scheme of, 910. 

PERORATIONS, forensic, 111. 

PERPETUITIES, 622. 

PHILIPPINE COURT of land regis- 
tration, 268. 

PHOTOGRAPHS as evidence, 607. 

PLEDGE of corporate stock invalid 
without a transfer, 123. 

— of mortgage right of pledge on 
foreclosure, 941. 
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PORTRAIT, publication of, 595. 

PORTRAITS. 

Gray, John Chipman, 161. 

Grinnell, Charles E., 801. 

Holmes, Oliver Wendell, Mr. Jus- 
tice, 321. 

Ropes, John Codman, 1. 

Sedgwick, Arthur G., 641. 

Taylor, Hannis, 481. 

PREFERRED STOCK, 
dends on, 141. 

PRESCRIPTION. Whether running 
or suspended by infancy of heir, 
929. 

PRESS, liberty of, in a nation at war, 
766. 

—— Mr. Dooley on the power of, 926. 

PRIESTS, confession to, 102. 

PRISONER refusing to testify in his 
own behalf in Tucker case, 602. 

PRIVILEGE OF SILENCE and the 
Immunity Statutes. Article by 
FRANKLIN A. BEECHER, 869. 

PROFESSIONAL SERVICES, value 
of, 938. 

PROFESSION OF LAW, moral and 
intellectual dishonesty in, 280. 

PROMISSORY NOTE, married women 
as accommodation indorser of, 626. 

PUBLIC PARK, injury to, adjoining 
owner cannot enjoin without show- 
ing injury, 134. 

PUBLIC RIGHTS on private land, 94. 

QUEST FOR ERROR and the doing of 
justice. Address by CHaRLes F. 
AMIDON, 681. 

QUESTIONS, rediculous, by lawyers, 
429. 

RAILROAD COMPANIES, covenant 
runping with the land, 790. 

——, liability of, for injuries to em- 
ployees through negligence of fel- 
low-servants. Amendment of stat- 
utes of Iowa, 788. 

——, may exclude trackmen from 
station and grounds, 118. 

—— grant of right of way to, ex:ep- 
tion in deed, 625. 

—— injury to passenger by, 469. 


special divi- 


LAW REVIEW. 


RAILROAD MONOPOLIES author- 
ized by law of New York. Address — 
by Epwarp L. ANDREWS, 558. 

RAILROAD RATES, regulation of, 
146. 

RAILROAD TICKET procured at re- 
duced rate by false representations, 
935. 

RIGHTS, of the nature of, and of 
princip'es of right or jurisprudence. 
Article by GkorGE H. Situ, 58. 

RIPARIAN RIGHTS, flats when ap- 
purtenant to shore land, 126. 

—— of adjoining owners, 934. 

RENVOIL, doctrine of, 583. 

RESTRICTIONS, injunction against 
violation must be brought without 
delay, 471. 

RETAINER, nature of and right to, 
620. 

ROPES, JOHN CODMAN, portrait of, 
1 


—— sketch of, 83. 

SALE made under order of court 
barred by laches, action to avoid, 
142. 

SCHOOL, deed of, with agreement 
that grantee shall not teach religi- 
ous doctrines contrary to those 
previously taught by grantor, 617. 

SEDGWICK, ARTHUR G. Portrait 

of, 641. 

——,, sketch of, 758. 

SENTENCE, novel, 424. 

SELF-INCRIMINATION, privilege 
against, afforded by United States 
Const. Fifth Amendment, 615. 

SKETCHES in Court, 924. 

SMOKER, The Boy, 917. 

SOLICITOR STRUCK OFF THE 
ROLLS for carrying on business of 
bookmaker or turf account, 104. 

SOMERS, LORD, striking figure in 
legal history of England. By E. M., 
533. 

SOVEREIGNS, foreign. 
owned by. 909. 

SPELLING, Phonetic, 922. 

——,, reform of, 923. 


Property, 
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STRIKES and Lockouts, act to abol- 
ish, 605. 

——, injunctions against. Articie by 
JAMES WALLACE BryAN, 42. 

, labor union: the way they are 
dealt with in the South, 773. 

SUFFRAGE, the many ‘sometimes 
wiser than the few, 102, 

SUNDAY, aitorney’s charge for work 
done on, 107. 

SUPREME COURT, stainless, 606. 

SUPREME LAW of the Land. Article 
by BLACKBURN EsTERLINE, 566. 

STATUTE OF LIMITATIONS, mort- 
gage not cancelled because it is 
barred by, 627. 

STATUTES, knowledge of, 925. 

STOCK, forged transfers of. Article 
by Lee M. FRIEDMAN, 496. 

STOCKHOLDER, liability of, under 
New Jersey corporation, 119. 

SUPREME COURT of the United 
States, 422. 

TAXES, State taxation of, Federal 
obligations, 297. 

TAYLOR, HANNIS, portrait of, 481. 

TELEGRAPH, wireless in war, 908. 

TENANTS IN COMMON, possession 
of one not adverse, 474. 

THEATER TICKET, is license to 
reasonable conditions thereon ex- 
pressed, 306. 

TORRENS SYSTEM of land regis- 
tration in Chicago, statistics of, 598. 

—— from the banker’s point of view, 

918. 


TORRENS SYSEM.—Continued. 

—— of title registration, 99. 

TRADE-MARK. Use of arms or seal 
of commonwealth, 124. 

TRADING STAMPS, excise tax, 145. 

TRAMPS, make them work and wash, 
444, 

TREES, reservation of, on granted 
land, 628. 

TRIAL BY BATTLE, 277. 

TUCKER CASH, 599. 

TRUST ESTATE, where taxable, 121. 

TRUTH IN COURT, 592. 

TURKEY AND EGYPT, a question 
of boundary between, 910. 

TWELVE TABLES, The, are they 
authentic? 417. 

USURPATION, Great, The. Article 
by WILLIAM TRICKETT, 356. 

VERDICTS by compromise, 89. 

—— directing, 138. 

WAREHOUSE RECEIPT, 136. 

WATERS, neutral territorial, as a 
naval base. Article by HAaNnis 
TayYLor, 402. 

WEALTH and the public service, 
love of, 90. 

WILL, remainder after life estate 
given to children ves:s in them upon 
death of testator as tenants in com- 
mon, 473. 

— condition that devisee should be 
charged with certain debts, 787. 

WITNESS, badgered, 925. 

WITNESSES, not reliable, 605. 

WORK, rights to, 604. 


Future communications for the editor should be sent to 


C. E. GRINNELL, 
30 Court St., 
Boston, Mass. 
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